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NEW COURT OF PROBATE IN ENGLAND. 


Tue parliament of Great Britain, at its last session, 
passed an act, which has now gone into operation, 
by which the jurisdiction and practice in all matters 
of the probate of wills, and the administration of the 
goods and effects of deceased persons, were very consid- 
erably modified. The various ecclesiastical courts, of 
whatever name or locality, as well as some manorial 
and other special and exceptional tribunals, were by this 
law virtually abolished, and the fact, long actually conceded, 
that the church has no rightful prerogative over the goods 
of the layman, has been authoritatively acknowledged. 

The entire jurisdiction is vested in one court, or, to 
speak more strictly, in her majesty, to be exercised in her 
name by one court, which holds its ordinary sittings and 
has its principal registry in London or Middlesex. This 
court, having this large and important jurisdiction, to 
which has been added by the recent divorce bill, that of 
causes matrimonial, consists of one judge. And this same 
judge is to be appointed, if her majesty shall think fit, to 
be judge also of the high court of admiralty, when the 
next vacancy shall occur in that office. His salary, (unless 
something has been added for the matrimonial causes,) is 
about twenty thousand dollars, to be increased to twenty- 
five thousand dollars when the court of admiralty shall be 
consolidated with the probate court. The judge is to hold 
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his office during good behavior, unless removed by her 
majesty upon an address ‘of both houses of parliament. 

It may appear to our readers that this single judge must 
have four or five times the work that any man of ordinary 
mental and physical structure can perform, and th-t the 
salary, which is proportionally large according to our 
republican scale of compensation, is graduated to like 
unusual dimensions. But this would be a great mistake. 
Judges are very busy men, in England, as here; but there 
is no reason to suppose that the judge of the court of pro- 
bate will be more heavily laden than his brethren. Nor 
is his pay higher. He takes rank with the puisne judges 
of the superior courts of Westminster, and is paid, we 
believe, but little more than they. District registrars are 
to be appointed, and to have offices at convenient places 
designated in the act, throughout England, and ail the 
common form business, that is, all in which there is no 
“contention,” is to be done by and before them, or by 
and before the three principal registrars in London. And 
even in matters of contention, the county courts, those 
cheap and effective local tribunals, are to have original 
jurisdiction, subject to appeal to the court of probate, in 
all causes in which the amount of the estate is sworn to 
be under a certain sum. These registrars, then, attend to 
all the routine business which necessarily occupies so much 
of the time of all such tribunals, and requires also the 
superintendence of an able, upright, and vigilant officer. 
They are accordingly to be appointed from men of legal 
education and experience, and to hold their offices during 
good behavior, subject to be removed only by order of 
the Lord Chancellor, (though appointed by the judge of 
the court,) for some reasonable cause to be in such order 
expressed, and are to have a salary of seven thousand five 
hundred dollars, 

So far the change in the law affects chiefly the con- 
venience and simplicity of its administration as an existing 
system. But there are other alterations of a more radical 
nature. The rules of evidence are to be conformed to those 
ef the common law courts, the parties to suits are to be 
witnesses, and the witnesses are, in general, to be examined 
orally in open court. The judge is to have power to cause 
questions of fact to be tried by a jury, either before the 
court itself or by directing an issue to one of the common 
law courts. And it is evidently intended that all serious 
disputes of fact shall be thus decided; for the judge is 
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directed to order such a trial whenever the heir at law is 
a party, and shall require it, or where all the parties concur 
in requiring it; and even where only one party, not the 
heir at law, demands such a trial and it is refused, the 
refusal is made a ground of appeal. A still further de- 
parture from ancient usage is made in the provision that 
where any contention arises concerning a will aflecting 
real estate, the heir at law, devisees and other parties 
interested in the real estate, shall be summoned in, and 
that the decision, when made, shall bind all such parties 
duly cited. 

An appeal lies to the house of lords from all orders and 
decrees of the court, whether interlocutory or final; if the 
former, leave of the court must be obtained; but upon a 
final appeal, interlocutory orders appealed from shall be 
considered as under appeal as well as the final decree. 

Practice in this court is thrown open to the practitioners 
of the other courts, excepting that sergeants and barristers 
are to appear only in “contentious matters,’ an exception 
which has already created some dispute and ill-feeling ; 
and advocates and proctors of Doctors Commons and the 
ecclesiastical courts, are allowed to appear in the courts of 
law and equity. 

It is plain that consolidation, which we have heard 
much discussed in some quarters lately, could hardly go 
further. Butso tender is the habitual English custom of the 
rights of individuals, that it is expressly provided that all 
persons who can by possibility sufler by loss of office 
or employment shall be amply compensated. Even the 
proctors, whose monopoly is swept away, but who are to 
have the liberty to practise in the new court, as well as to 
practise as attorneys, if they can get employment, are to 
receive for life a stipend equal to one-half of the average 
net amount of their earnings as proctors for the last five 
years. And the act further provides that certain persons 
named, who now occupy positions as registrars, record 
keepers and sealers of the prerogative court of Canterbury 
shall be appointed to the corresponding offices in the princi- 
pal registry of the new court ; and so throughout the king- 
dom, the appointments are to be given to present incumbents 
as far as possible. What acontrast this presents to the usa- 
ges of this country, a contrast worthy to be considered, and 
which will not be found in all points favorable to our mode 
of dealing with public servants. Whatever may be thought 
of the rates of salary allowed in England, or the extent to 
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which their system is carried, it can hardly be doubted 
that something more of permanence of office and honor- 
able treatment of officials in our various public depart- 
ments, would tend not only to elevate the standard of 
character in the incumbents, but would prove an actual 
saving of the public money. 

These reforms have been matured with much deliberation, 
and after much discussion by law societies, by parliament 
and by the press, and appear to commend themselves 
to the profession and the public of England. Our readers 
will see that in assimilating the practice and procedure 
of the courts of probate to those of common law, in 
throwing down the monopoly of Doctors Commons, and 
in abolishing, partially, the difference which existed in 
proceedings where the contention concerns different kinds 
of property, changes have been introduced which followed 
naturally and easily in this country from our change of 
habits and forms, and which tend to conform the practice 
of the courts to actual progress of the nation. 

We may add, as part of the history of the change, that 
Mr. Justice Cresswell, of the common pleas bench, has 
been appointed to the office of judge thus created; and 
that the place which he resigned is now occupied by Mr. 
Sergeant Byles. Both these gentlemen are well known as 
learned and able lawyers. 





Circuit Court of the United States. First Circuit. Dis- 
trict of Massachussetts. May Term, 1357. 


Merrity A. Forsvusu et au. v. WILLIs Cook ET AL. 


The defendant in a patent cause may show that the thing patented, or 
some substantial part thereof existed in a foreign country, and was 
known to the patentee before his application for a patent, and may have 
put to the jury the question, whether the patentee believed himself to be 
the original inventor, though such foreign invention had not previously 
been patented or described in any printed publication. 

It is decisive evidence that a new mode of operation has been introduced, 
that in consequence of a new combination of parts it is a materially bet- 
ter machine. And in such case it is not material how much study, 
thought, expense or skill, was required to make the change. 


Tus was an action on the case for an infringement of 
letters patent, originally granted to William Crompton on 
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the 24th of November, 1837, extended for seven years from 
the 24th of November, 1851, and surrendered by and re- 
issued to the plaintiffs as assignees, on the 13th of Sep- 
tember 1853. The letters patent were for an improvement 
in the power loom for weaving figured fabrics. The par- 
ticular specification of claim which pointed out what was 
alleged to have been infringed by the defendants, was for 
a combination of a patern cylinder, with double hooked 
jacks, and a lifter and depressor, which were described as 
so constructed and arranged, that the patern cylinder in 
the act of revolving and presenting a section of the patern, 
pressed by its projections, which corresponded with the sec- 
tion of the patern, upon such of the jacks as were required 
to be raised, and pushed these jacks into a position to have 
one set of their hooks caught by the elevator, the other 
jacks not thus acted on, remaining in a position to have 
the other set of their hooks caught by the depressor; the 
elevator and depressor rising and sinking and carrying 
with them the required jacks thus disposed to receive their 
action ; the shed of the warp being thus opened both ways 
simultaneously, the threads necessary to form the figure 
being disposed in the upper part of the shed. 

Jenckes and Hodges, for the defendants, insisted that a 
valid claim for combining these three elements, viz: the 
patern cylinder, the double hooked jacks, and the lifter and 
depressor, could not be made, first, because the office of 
the patern cylinder was fully performed, and the cylinder 
was at rest when the jacks and lifter and depressor began 
to act, and so they did not act in combination, but separ- 
ately; and second, because the shed could not be formed 
without the assistance of a fourth part, viz. certain inclined 
wires, whose office it was to hold in position the jacks not 
acted on by the patern cylinder, so that the depressor 
would catch their hooks in sinking ; and that it was neces- 
sary to embrace this fourth element in the claim for a com- 
bination. 

Curtis, J. — To make a valid claim for a combination, 
it is not necessary that the several elementary parts of the 
combination should act simultaneously. If those elemen- 
tary parts are so arranged that the successive action of 
each contributes to produce some one practical result, 
which result, when attained, is the product of the simul- 
taneous or successive action of all the elementary parts, 
viewed as one entire whole, a valid claim for thus com- 
bining those elementary parts may be made. Nor is it 
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requisite to include in the claim for a combination, as ele- 
ments thereof, all parts of the machine which are necessary 
to its action, save as they may be understood as entering 
into the mode of combining and arranging the elements of 
the combination. If the inclined wires are necessary to 
the action of the combination specified, so are many other 
parts of the machine; and all parts necessary to the action 
of the combination specified, enter into the mode of com- 
bining and arranging the elements of the combination, but 
need not be, and ought not to be included in the combina- 
tion claimed. 


The defendants offered evidence to prove that two looms, 
models of which were produced, existed in England long 
before William Crompton made the thing patented, and 
were well known to him there. One, called the Jones and 
Millidun loom contained the double hooked jacks com- 
bined with the lifter and depressor, and a patern cylinder 
and chain; but the patern cylinder and chain differed from 
Crompton’s in this, it was revolved so as to present towards 
the jacks the protuberances corresponding with one section 
of the patern, and then stopped; by another combination 
of mechanism it was then moved horizontally against the 
jacks which were thus pushed out into position to have 
their hooks caught by the elevator; the patern cylinder 
was then restored to its former position. 

This machine had been patented in England, and de- 
scribed in a printed publication before Crompton’s alleged 
invention was made. There was evidence tending to 
prove that those two movements of the cylinder, when 
compared with the mode of operation of Crompton’s cylin- 
der, were more complex, involved greater cost of construc- 
tion and repair, and required more time; and that for these 
reasons Crompton’s had a decided practical advantage 
over Jones and Millidun’s. 

The other loom relied on was called the witch loom. It 
had a patern eylinder like Crompton’s, but only single 
hooked jacks, and opened the shed but one way. It was 
conceded that to open the shed but one way strained the 
warp, and was an imperfect mode of operation. This 
loom had not been patented nor described in any printed 
publication. But the defendants insisted that Crompton 
having knowledge both of the witch loom and the Jones 
and Millidun loom, it required no invention to combine 
the patern cylinder of the former with the double jacks and 
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lifter and depressor of the latter, and therefore that he had 
made no invention. In summing up to the jury, 

Curtis, J., said: The act of Congress of July 4, 1836, 
(sec. 15,) has provided, that when it shall satisfactorily 
appear that the patentee; at the time of making his appli- 
cation for a patent, believed himself to be the first inventor 
or discoverer of the thing patented, the same shall not be 
held to be void on account of the invention or discovery, 
or any part thereof having been before known or used in 
any foreign country, it not appearing that the same or any 
substantial part thereof had before been patented, or de- 
scribed in any printed publication. If you find that when 
Crompton made application for the patent, he believed 
himself to be the first inventor of the thing patented there- 
in, his patent is not invalidated by the prior existence of 
the witch loom in England. But, in considering whether 
he did believe himself to be the original inventor of what 
was patented to him, it is material to determine whether 
he was in fact the original inventor thereof. If he was, 
there is an end to all inquiry on this subject. If he was 
not, still he may have believed himself to be so. It has 
not been denied, that in point of fact he first combined 
the patern cylinder of the witch loom, with the double 
hooked jacks and elevator and depressor of the Jones and 
Millidun loom ; but some witnesses have testified that, in 
their opinion, it did not require invention to devise this 
combination. Other witnesses have expressed the oppo- 
site opinion. The true inquiries for you to make in this 
connection, are, whether the combination made by Cromp- 
ton was new and useful. If it was a new and useful com- 
bination, within the meaning of the patent law, it was the 
subject matter of a patent, and it is not important whether 
it required much or little thought, study, or experiment to 
make it, or whether it cost much or little time or expense 
to devise and execute it. If it was a new and useful com- 
bination of parts, and he was the first to make the combina- 
tion, he is an inventor, and may have a valid patent. 
When I say it must be new, I do not refer to the materials 
out of which the parts are made, nor merely to the form or 
workmanship of the parts, or the use of one known equiva- 
lent for another. ‘These may all be such as never existed 
before in such a combination, and yet the combination 
may not be new, in the sense of the patent law. To be 
new in that sense, some new mode of operation must be 
introduced. And it is decisive evidence, though not the 
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only evidence, that a new mode of operation has been in- 
troduced, if the practical effect of the new combination is 
either a new eflect, or a materially better effect, or as 
good an eflect more economically attained by means 
of the change made in the combination by the patentee. 
A new, or improved, or more economical effect, attri- 
butable to the change made by the patentee in the mode 
of operation of existing machinery, proves that the change 
has introduced a new mode of operation which is the 
subject matter of a patent; and when this is ascertained, 
it is not a legitimate subject of inquiry, at what cost to the 
patentee it was made, nor does the validity of the patent 
depend on an opinion, formed after the event, respecting 
the ease or difficulty of attaining it. 

Witnesses have described to you the practical advan- 
tages of Crompton’s loom over any other loom for the 
weaving of fancy fabrics, previously known, and have 
pointed out the cause of these practical advantages. ‘They 
attribute them to the modification made by Crompton in 
the Jones and Millidun loom, changing the double action 
of the cylinder to a single rotary motion. If this is so; if 
he first made this modification, and thus made a combina- 
tion not only new in fact, but which produced the practical 
advantages described, he was entitled to a patent for that 
combination, though each one of its elements was known 
before, and two out of three of those elements had actually 
been combined in the Jones and Millidun looms. When 
he introduced the third element, which had not previously 
been combined with the others, and thereby made a better 
loom, he made an invention within the meaning of the 
patent law. 

The judge then summed up the evidence respecting 
Crompton’s belief that he was the first inventor, and also 
on the question of infringement. 

The jury found for the plaintiffs. 

Choate and Keller (with whom was Causten Browne), 
for the plaintiffs. 

Jenckes and Hodges, contra. 
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District Court of the United States. Massachusetts Dis- 
trict. March, 1858. 


Bensamin Knicut v. Tae Carco or THE Bark SaLem 
Huco Bunce ET AL. CLAIMANTS. 


The master of a vessel has no authority by signing bills of lading to 
waive the lien of the ship-owner on the goods of the charterer, and such 
bills of lading can give no rights against the owner to persons who 
take them with knowledge of the existence of the charter party. 

The lien of a ship-owner on the goods of a charterer is not limited by the 
amount of the penal sum in the charter party. 

Tue libel in this case was brought by the owner of the 
bark Salem, to recover the balance due under a charter 
party. The bark was chartered in August, 1856, by 
Barnes, Jennings & Co., of Boston, for a voyage to one 
or more ports on the east coast of South America, and 
back to any port in the United States except New York, 
at the rate of twelve hundred dollars per calendar month, 
payable in United States currency or its equivalent; what . 
the master might require in South America to the extent of 
the charter earned, was payable there, the balance to be 
paid on return and discharge of the cargo in the United 
States. The master was instructed by the owner of the 
vessel to collect all the freight money that should be due 
before discharging the cargo in South America. The 
penal sum in the charter party was seven thousand dollars. 

The vessel proceeded to Rosario, 8. A., with a cargo be- 
longing to the charterers, which was there discharged, the 
master taking a guaranty from a merchant in that place 
for the payment of the freight .due. Subsequently, Mr. 
Henry Brackett, one of the firm that ehartered the bark, 
who went out on board of her, induced the captain, by 
paying him four hundred dollars, to give up the guaranty, 
and take drafts to the amount of $4800,—the freight 
money then due,—drawn by said Brackett on Barnes, 
Jennings & Co. the charterers, the captain signing a receipt 
to that amount on account of charter party. Mr. Brackett 
testified that the cash was worth $800 more to him at 
Rosario than the drafts. He then purchased seven bales of 
horse hair, 700 hides, 39 bales of Cordova wool, together 
with ‘a few other goods, shipped them on board the bark 
for a return cargo, and proceeded to Buenos Ayres be- 
fore her. ‘There he invested the balance of the proceeds of 
the outward cargo in wool, and other parties shipped goods 
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on freight. When the bark arrived there the master was 
in want of money, and the charterer was obliged to sell 
the 700 hides and nine bales of the Cordova wool to raise 
funds, which were paid over to the master on account of 
the charter party. The master gave the purchasers bills of 
lading, agreeing to deliver the goods at Boston for a stipu- 
lated freight. 

Mr. Bracke tt, finding it impossible to procure a cargo with 
his own funds, or on freight, applied to the claimants, mer- 
chants in Buenos Ayres and New York, for an advance. 
They agreed to advance $24,000, a large part of which was 
‘to be invested in goods to be shippe dd by them to their house 
in New York as security for the advance. For further secu- 
rity, it was agreed that for the goods already purchased by 
the charterer, and a part of which was at least on board, 
bills of lading should be procured from the master reciting 
that the goods were shipped by Daniel Gowland & Co., 
per order of Henry Brackett, to be delivered at Boston fo 
order or assigns, and that these bills of lading should be 
indorsed to the claimants. The claimants knew of the ex- 
istence of the charter party, and refused in consequence of 
difficulties which they he id previously had, growing out of 
charter parties, to m: ike the advances unless the master 
would sign bills of lading agreeing to deliver the goods at 
a certain freight. ‘These bills of lading were signed by the 
master and indorsed by Gowland & Co. to the cl: Limants, 
and the advance was made. 

The drafts received by the master were never accepted 
or paid, and the charterers became insolvent long be- 
fore the bark returned to Boston. On her arrival there the 
libellant claimed to hold_the cargo to secure the payment 
of the whole balagce due under the charter party amounting 
to nearly nine thousand dollars, and offered to discharge 
and deliver the cargo on payment of that sum. ‘The claim- 
ants refused in any event to pay more than the amount 
due under the bills of lading, which was about $1300. 
The claimants entered the goods at the custom house, and 
paid the duties, and a permit to discharge the cargo was 
under their control. While the bark was in the charge of 
the revenue ollicers, a creditor of the charterers attempted 
to attach the goods, and placed a keeper on board the 
bark. It was agreed between the libellant and the claim- 
ants that for the purposes of any suit to be brought by the 
former, a tender of the amount due according to the terms 
of the bills of lading should be considered as having been 
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made. It was also agreed between them before the libel 
was filed, that the inspector with the permit should accom- 
pany the marshal of the United States to the vessel, to 
give him an opportunity to arrest the goods as soon 
as the hatches should be opened, and that as soon as 
they were arrested they should, while in the custody of the 
marshal, be stowed in the warehouses of the claimants, 
and at their expense. After the goods were arrested, the 
claimants obtained possession of them by stipulating in 
court. 

At the hearing, the libellant contended that the master 
had no authority to sign the bills of lading which were in- 
dorsed to the claimants, and that he had a lien on the goods 
shipped by Gowland & Co., for the whole balance due 
under the charter party, after deducting a small amount 
due under the bills of lading for the freight of goods ship- 
ped by third parties. 

‘he claimants, among other things, contended that the 
master had authority to sign the bills of lading, and that 
they were entitled to the goods on payment of the freight 
due under such bills of lading ; that if the goods in ques- 
tion were liable for any more than that amount, the other 
goods shipped by the charterers at Rosario, were equally 
liable with them, and should pay their proportion of the 
charter money; that the drafts taken by the master at 
Rosario were received in payment, and that the lien on the 
goods for the amount for which they were taken was there- 
by waived; that the claim of the libellants was limited 
to the amount of the penal sum mentioned in the charter 
party; and finally, that the libel, having been filed before 
the discharge of the goods, was prematurely brought, and 
should therefore be dismissed. 

Spracur, J.— If the claimants had a right to ob- 
ject that the libel was prematurely brought, it is very 
clear that they have waived it, and if it “hi 1d not been 
waived, the court would probably not have dismissed the 
libel, and thus have deprived the libellant of all remedy 
against the goods, if the claimants could be indemnified 
for any damage which they might have suffered, by the 
early commencement of the suit, either by the exercise of 
judicial discretion in awarding costs or otherwise, it not 
being the practice of a court of admiralty to favor mere 
technical objections, to the defeat of substantial justice be- 
tween the parties. 

The taking of the drafts by the master did not in law 
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constitute a payment, and it was not shown that the mas- 
ter intended to receive them in payment, and they had no 
effect upon the lien which the ship-owner might have for 
the amount due him. 

By the charter party, the owner of the vessel was entitled 
to a lien upon all the goods of the charterers at least, if 
not upon those of other parties, for the payment of all 
that should be due to him. This was in legal effect a part 
of the contract between the owner of the vessel and the 
charterers. It is clear upon principle and well established 
by authority, that the master cannot change the contract 
made by his employers with the charterers. He could not 
therefore, while at Buenos Ayres rightfully make any 
agreement by which the goods of the charterer should be 
shipped, and not be subject to the lien for freight under 
the charter party, and such agreement, if made by him, 
would give no rights to a person who entered into it with 
the knowledge of the charter party. Nor would the master’s 
attempt afterwards to carry such an agreement into effect, 
by giving a bill of lading pursuant thereto, strengthen the 
right of such person. It appears by the testimony of Brack- 
ett, who was a witness for the claimants, that they knew of 
the existence of the charter party, and declared that they had 
been troubled on former occasions by charter parties, and 
therefore entered into an agreement for the bills of lading, 
and received it for the purpose of depriving the ship-owner 
of his lien. If such an arrangement had been made with 
the libellant, it would have been valid, but as the master 
had no authority to make it, it cannot bind the libellant, 
or give any authority to the claimants. The hides and 
nine bales of wool purchased at Cordova, having been sold 
at Buenos Ayres, and the proceeds having been applied to 
the payment of the freight under the charter party, they 
have contributed their proportion of it, and are not now 
liable for the balance. 

The amount of the ship-owner’s claim on the goods is 
not limited to the penal sum mentioned in the charter 
party. 

A decree was entered for the libellant for the full amount 
claimed and costs. 

P. W. Chandler and G. O. Shattuck, for libellants. 

F. C. Loring and C. F. Choate, for claimants. 


District Court of the United States. 673 


March 19, 1858. 


[Reported by A. S. Cusuman.] 


Georce Hussey, Lisetuant, v. Epwarp FIe.ps, ET ALS. 
Owners or Suip RamBuer or NaNtTvuckKeET. 


Where a whaling voyage is broken up by a disaster in a foreign port, the 
master on request of the seamen is authorized to deliver to them their 
share of the oil on the spot, although by the shipping articles the dis- 
tribution of proceeds was to be made afier the return to the home port. 


‘Tuts was a libel brought by an officer of the whale ship 
Rambler against the owners, to recover his share of the 
proceeds which had come to their hands. ‘The ship sailed 
from Nantucket in Oct. 1851, and prosecuted the enter- 
prise until Nov. 1854, during which time she had taken 
800 barrels of sperm oil. In that month she went into 
the port of Honolulu, whence she sent home to the owners 
the said 800 barrels. . This libel is to recover the libellant’s 
share of the proceeds of the oil, so sent home and received 
by the owners. The respondents do not deny this liability, 
but insist that they have a right to deduct from his claim 
the value of 267 gallons of oil delivered to him at Apia, 
as hereinafter stated. After leaving Honolulu, the libel- 
lant acted as third mate with a lay of #5 until the death 
of the master, in May 1855; during this time were taken 
10,135 gallons of sperm oil. The first mate having pre- 
viously left the ship, the person who had shipped at Nan- 
tucket as second mate became master, and libellant was 
made second mate by him, and one Thompson, who had 
shipped at Honolulu as second mate became first mate. 
At the promotion of libellant to the office of second mate 
nothing was said about the lay, and no entry was made 
concerning the same. He was told “to take after that Mr. 
Thompson’s place.” | After this promotion and prior to 
the arrival of the Rambler at Apia she took about 70 bar- 
rels of oil. She went into Maui in October, and to Apia 
in November, bringing into Apia about 12,340 gallons. 
There a survey was had and the ship condemned as un- 
seaworthy. ‘I'he officers and crew were there settled with 
and discharged, the master acting in concert with the 
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United States consul, by delivering to each his share of 
the oil then at Apia, in the proportion which, by the 
shipping articles, each was to have of the net proceeds of 
the actual products of the voyage upon the arrival of the 
ship at Nantucket, except the libellant, who was settled 
with as follows: He was to have y of the oil taken be- 
fore he was second mate, and 3; of that taken afterwards. 
This 2s was fixed upon by the master and consul who 
were present, and acted together in settling with and dis- 
charging libellant. At the same time the master gave an 
order upon the owners, stating the amount of libellant’s 
indebtedness to the ship, and the lay to which he was 
entitled out of the oil so sent home prior to going into 
Apia, and requesting them to pay the same. 

The master also gave him a bill of sale or statement, 
certifying the quantity of oil brought into Apia, and libel- 
lant’s share thereof to be 267 gallons. 

The next day the libellant took the share so set off to 
him, and which was guaged in the presence of the consul 
and the master, and subsequently sold it. The residue of 
the oil, after settlement with the officers and crew was 
left with the consul, A. Van Camp, to forward to the 
owners at the earliest opportunity. It had been shipped 
on board a vessel which had not left port before one 
Jenkins, claiming to have superseded Van Camp as consul 
and to have certain claims against him, seized the oil as 
his property, established a “ consular court,” and made an 
ex parte decree, and the same was sold to satisfy the 
decree. 

The respondents actually received none of the oil landed 
at Apia, though they are now pressing their claims against 
the United States government for indemnity for the acts 
of the consul Jenkins. 

Spracue, J. — The question is, whether this was a valid 
payment of the lay or share of the libellant, or a wrong- 
ful conversion of the 267 gallons of oil which the libellant 
received at Apia. After the libellant became mate he was 
still under the shipping contract, being only advanced to a 
higher grade, and entitled to a greater compensation. By 
the first article of that contract it is stipulated that the 
shares of the seamen are “to be paid pursuant to this 
agreement, and the custom and usage in the port of 
Nantucket.” 

By the ninth article it is provided “ that each and every 
officer and seaman... . shall be entitled to the payment 
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of his share of the net proceeds of the voyage .... as 
soon after the return” of the vessel to her home port, as 
the oil and other products of the voyage can be sold, and 
the settlement adjusted by the owner. This is the only 
express provision in the contract, and it contemplates a 
payment only after a return of the vessel to Nantucket, 
an event which became impossible by perils of the sea. 
We should then, under the terms of the first article, inquire 
whether there be any usage embracing the present case. 
No evidence of usage was introduced. The crew list was 
indeed offered for that purpose, but it proves nothing. I 
have some reason to believe that in the whale fishery there 
is an established usage for the master to pay a seaman his 
lay or share, by a delivery of oil or otherwise, in a foreign 
port when the voyage is there broken up, or the seaman is 
otherwise r rightfully. discharged. But I cannot judicially 
assume it to exist. I must therefore consider this voyage 
as having been broken up by a calamity not contemplated 
by the shipping articles, nor covered by any usage. The 
rights of the parties upon such a contingency, must be 
deduced from the terms of their contract, the nature of 
the business and the principles and analogies of the mari- 
time Jaw. By the terms of their contract the parties 
engaged in a joint adventure, in which the ship owners 
furnished the vessel, equipments and provisions, and the 
crew furnished the labor and skill for this fishery, and the 
products are to be divided in certain specified proportions. 
The crew are to have no wages or compensation, except 
the stipulated share of the proceeds. It was at one time 
contended that this contract constituted a partnership 
between the owners and crew, or at least, that each sea- 
man was a joint owner of the proceeds; but upon con- 
sidering the nature of the business, and the best mode of 
securing its objects and the interest of all parties, it has 
been judicially settled that the legal ownership in the oil 
and other proceeds, vests in the owners of the vessel, who 
are bound to take care of and dispose of them for the 
benefit of all concerned. But although the seamen have 
no legal ownership in the oil, yet it is the fund and the 
only fund from which they are to be paid for their services, 
and they have alien upon it which will continue until it 
shall have been sold by the owners, under the authority 
given by the articles. The contract contemplates that 
upon a termination of the enterprise the proceeds shall be 
divided. It makes provision for only one termination, viz. : 
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a return of the vessel and crew to Nantucket; this has 
become impossible. The voyage has been brought to an 
end in a foreign port by an overwhelming force. The 
master then became, from necessity, the agent of the 
owners, and was bound to do whatever he might to dimin- 
ish the common calamity and promote the interests of all 
the parties. ‘The master could not furnish another ship and 
outfits for the prosecution of the fishery, and he did not 
offer to the crew any means of returning home. 

Was the master bound to leave them destitute in a 
foreign country, when the oil which they had taken, the 
fund from which they were to be paid for their services, 
was in his hands, and they were desirous of receiving their 
share in full compensation? This could not be detrimental 
to the owners; their full proportion would remain in the 
hands of their agent, the master, to be sent home to them. 
It relieved the owners from any further care or responsi- 
bility of that part of the proceeds that was to go to the 
crew. No fact has been stated from which it can be 
inferred that the owners have been in any degree injured 
by this payment to the libellant, or that they would have 
been in any degree benefitted, if the master, instead of 
delivering a portion of the oil to the crew, had kept it all 
together, for the purpose of sending it home. 

It has been suggested, that by delivering to the crew 
their proportion of the oil, their care and oversight of the 
rest was withdrawn. But they were withdrawn by the 
destruction of the ship. ‘The oil was then in the sole pos- 
session and control of the master; the crew had no voice in 
its management or disposition, and had no means of accom- 
panying it if sent home. The enterprise having been 
terminated in a foreign port, by a common misfortune, 
and it being in the power of the master to diminish the 
loss and suffering of the crew by paying them out of a 
fund specially appropriated for that purpose, without 
detriment or inconvenience to the owners or any other 
party, he was authorized to do so. Indeed it would have 
been unreasonable and unjust on his part to refuse. 

It has been urged that the oil was the cargo of this 
vessel, and that the master had no authority to sell or 
divide it, but only to send it home. But the proceeds of 
a whaling voyage are much more analogous to freight, 
than to the cargo of a merchant ship. Both are the earn- 
ings of the voyage and a fund to which the crew have a’ 
right to look for payment, and it would not be doubted 
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that the master of a merchant ship, when a seaman is 
discharged abroad, either voluntarily or from necessity, 
having freight money in his hands, would be authorized to 
pay the wages previously earned. 

The legislation of Congress tends to the same result. 
By Stat. 1840, c. 6, § 2, whaling ships are brought under the 
first section of the act of 1803,¢.9. The proviso to that sec- 
tion expressly recognizes the authority of a consul to consent 
to a discharge of a seaman abroad. Under what circum- 
stances and upon what terms and conditions he may so 
consent in the case of merchant seamen, will be found in 
the subsequent provisions of that act and of several later 
statutes. One of the cases in which the consul may dis- 
charge is the joint application of the master and mariner. 
The right of a master to agree to the discharge of a sea- 
man being thus recognized, it would seem to follow that 
he would be authorized, as one of the reasonable terms of 
that agreement, to pay him his wages. But the statutes 
go further, and generally require the payment of three 
months wages over and above the amount then due. 
Surely these acts which provide for the payment of 
extra wages abroad, contemplate that the master may pay 
the wages actually due. By Stat. 1856, c. 127, § 26, it 
is provided that in cases of ships or vessels “ condemned 
as unfit for service, no payment of extra wages shall be 
required.” 

In the present case it appears that the proceedings at 
Apia were with the concurrence of the master, the libel- 
lant and the consul, and that all united in making this 
payment to the libellant. ‘The authority of the master to 
make such payment is sustained by the principles and 
analogies of the maritime law, and the acts of congress, 
relating to merchant seamen. 

l am of opinion that the payment to the libellant was 
rightful, and that he is entitled to recover his share or lay 
of the proceeds sent home from Honolulu without any 
deduction on account of the oil received by him at Apia. 

Decree for libellant with costs. 

Elliot and Stetson, of New Bedford, for libellant. 

Thaxter and Bartlett, for respondents. 
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Supreme Court of New York. 


Farmers Loan anp Trust Company ET AL. v. HEN- 
DRICKSON ET AL. 


The rolling stock of a railroad company, cars, tenders and locomotives, 
are included as fixtures, or necessary incidents in a conveyance of real 
_estate. 

A mortgage of land, tracks and rolling stock, is not a chattel mortgage, 
and need not be filed as such. 


Tuts was an action by the mortgagees of the land and 
rolling stock of the Flushing Railroad Co., against a sheriff 
and certain judgment creditors of the said Company for 
levying an execution on certain locomotives and cars 
which formed part of the rolling stock aforesaid. ‘I'he 
mortgages were on all the land and tracks of the railway, 
and also, all “ engines, tenders, cars, tools, machinery, and 
all other personal property.” Neither of the mortgages 
was ever filed as a chattel mortgage in the office of the 
clerk of any town. The opinion of the court, which we 
are obliged ‘greatly to condense, was delivered by 

Srrone, P.J.— The question submitted for our considera- 
tion is, which has the prior right to the property upon 
which the executions were levied ; the plaintiffs who are or 
represent the mortgagees, or the judgment creditors, who, 
together with the sheriff, are the defendants in this action. 

‘It was contended on the argument that some of the de- 
fendants were precluded from raising the objection that 
the mortgages had not been filed, as they were directors of 
the company, and must, therefore, have known of the ex- 
istence of such mortgages, when their judgments were 
obtained. ‘There is no allegation of any fraudulent intent, 
of any of those creditors, either in co-operating with their 
associates in raising the mortgage loans, or in creating or 
attempting to enforce their own demands. A knowle dge i in 
a creditor of the existence of a mortgage on personal prop- 
erty which has not been duly filed, will not preclude him 
from availing himself of the objection. The statute makes 
no exception, the mortgage is absolutely void as against 
the creditors of the mortgagor. It is different as to subse- 
quent purchasers and mortgagees. 
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In this case the plaintiffs can clearly hold, under their 
mortgages, the rolling stock of the company, if it consisted 
of-what are usually denominated fixtures. In conveyances 
actually made by the parties, such as deeds from vendors 
to vendees, and mortgages which are in this respect prop- 
erly placed on the same footing, many subjects are deemed 
fixtures which are not so in cases between landlords and 
tenants, or where the title passes by operation of law. As 
between landlord and tenant, the more favorable considera- 
tion is due to the latter for many and obvious reasons. In 
voluntary conveyances, the construction in doubtful mat- 
ters, (and many of the rules in relation to fixtures, are very 
uncertain,) is favorable to the grantees, and rightly so, as 
the language is that of the grantors, who are, or may 
fairly be presumed to be, attentive to their own interests ; 
where the title passes by operation of law, the parties stand 
upon an equality, and neither is favored to the disadvan- 
tage of the other. 

In order to determine whether this stock when fitted to, 
and placed and constantly used upon the rails, may be 
deemed fixtures as between mortgagor and mortgagee, or 
are to be considered personal estate, I have examined 
many authorities to ascertain whether there are any clear 
and well settled principles which are applicable to, and 
will control that question. The authorities are numerous, 
but they are by no means consistent as to principles or 
their application. The best, although by no means an in- 
variable rule, is that in order that articles, originally per- 
sonal, should be considered as annexed to the freehold so 
as to become fixtures, they must either be fastened to the 
realty, or what is clearly a part of it, or must be placed 
upon the land with a manifest intent that they shall perma- 
nently remain there, and should be in some way peculiarly 
fitted to something that is actually fastened upon it, and 
essential, if not absolutely necessary, to its profitable enjoy- 
ment. Chancellor Kent says (2 Coms. 342), that there 
are many chattels, which, though they be even of a mova- 
ble nature, yet, being necessarily attached to the freehold, 
and contributing to its value and enjoyment, go along with 
it in the same path of descent or alteration. 

(His Honor here reviewed and cited many cases bearing 
upon the question at issue.) 

There are, undoubtedly, cases which seem to, if they do 
not, conflict with the principle which I think is indicated 
if not fully sustained, by the authorities which I have 
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cited. Walker v. Sherman, 20 Wend. 655, is strongly in 
favor of the doctrine, that corporeal annexation is re- 
quired to constitute things originally personal, parts of the 
realty. 

The cases which decide that the unattached machinery 
in factories, movable erections upon the land, and various 
articles used in dwelling-houses and other buildings, but 
not fastened to them, were not fixtures, were I think based 
mainly upon the disposition to encourage trade and manu- 
factures, and to induce tenants to manage the property of 
their landlord in a manner beneficial to themselves and 
not prejudicial to the owners. ‘Trade and manufactures 
are ordinary matters of a personal nature, and their inci- 
dents have generally the same character. Additions made 
by tenants are mostly for their own benefit, and are not 
therefore designed for the permanent use of the estate. 
The same is true as to many of the articles introduced by 
tenants into dwelling-houses. In those cases there are 
strong reasons why those various articles should be long to 
those. who procure them with their own means rather than 
to the owners of the real estate. Besides, such real estate 
may be enjoyed profitably without the additions made by 
traders, manufacturers, or tenants. ‘Their removal, whether 
by those who placed them upon the lands, or their judg- 
ment creditors, although it may to some extent impair the 
value of the realty, does not wholly destroy its utility. 

The property of a railway company consists mainly of 
the road bed, the rails upon it, the depot erections and the 
rolling stock, and the franchise to hold and use them. The 
road bed, the rails fastened to it, and the buildings at the 
depots are clearly real property. ‘That the locomotives, 
and passenger, baggage and freight cars are a part, and a 
necessary part of the entire esté iblishment, there can be no 
doubt. Are they so permanently and inseparably connect- 
ed with the more substantial realty as to become con- 
structively fixtures? Railways being a modern invention, 
and of a novel character, we have no decisions upon this 
question, and those relating to and governing old and 
familiar subjects, do not absolutely control us, although we 
must necessarily resort to them as guides. 

That railway cars are a necessary part of the entire es- 
tablishment, without which it would be inoperative and 
valueless, there can of course be no doubt. ‘Their wheels 
are fitted to the rails; they are constantly upon the rails, 
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and except in cases of accidents or when taken off for re- 
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pairs, no where else; they are not moved off the land 
belonging to the company ; they are peculiarly adapted to 
the use of the railway, and in fact cannot be applied to 
any other purpose; they are not like farming utensils, and 
possibly the machinery in factories, and many of the 
movable appliances to stores and dwellings, the objects of 
general trade; they are permanently used on the particular 
road where they are employed, and are seldom if ever 
changed: to any other. Many of these are strong charac- 
teristics of the realty; some of them have often been deem- 
ed conclusive. 

In the case of The King v. The Inhabitants of St. Nicholas, 
Gloucester, 262, (cited by Judge Cowen, 20 Wend. 269,) 
it was decided th: it a steel yard, being in a machine house, 
was a fixture. Lord Mansfield said: “ The principal pur- 
pose of the house is for weighing. The steel yard is the 
most valuable part of the house. The house, therefore, 
applied to this use may be said to be built for the steel 
yard, and not the steel yard for the house.” Surely this 
reasoning is equally applicable to the cars on a railway. 
The railw ay is constructed expressly for the business to be 
done by the cars, and what evinces their essentiality in a 
strong point of view in this case is, that there can be no 
tolls, which are expressly mortgaged, without them. It is 
remarked by Mr. Dane in his abridgment (volume 3d, 
157), that certain articles were “very properly a part of 
the real estate and inheritance, and pass with it, because 
not the mere fixing and fastening to it is alone to be re- 

garded, but the use, nature and intention.” Judge Wes- 
ton, in the case which I have cited from 6 Greenleaf, in 
speaking of a saw mill said, “ If you exclude” (from the 
realty) “such parts of the machinery as may be detached 
without injury to the other parts or to the building, you 
leave it mutilated and incomplete, and insufficient to per- 
form its intended operations.” Surely all this would be 
true of a railroad, for it is nothing without its locomotive 
vehicles. It is true that no mechanical or agricultural 
business can be carried on to much extent, without tools 
or farming implements, and such tools and implements 
are universally conceded to be personal property ; but then 
such tools or implements are not peculiarly adapted or 
confined to any particular establishment, but may be 
used upon them generally, and are subject of frequent 
barter. It is different, I admit, as to the stationary ma- 
chinery in a factory, and articles of a similar character in 
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a dwelling-house, which are not absolutely fastened, but 
although they are considered as personal property for 
reasons pec ‘uliar to them, and not of universal application, 
yet, such reasons do not seem to me sufficient, while 
many things becomes fixtures without physical annexa- 
tion. 

If railway cars were used in any other place than upon 
the lands belonging to the company, or for any other pur- 
pose than in the execution of its business, or were con- 
structed in such shape and so extensively as to become 
objects of general trade, or were not a necessary part of 
the entire establishment, I might consider myself as com- 
pelled by the weight of authority to decide, that as they 
_are not physically ‘annexed to what is usually demonstrated 
real estate, they must be deemed personal property ; but as 
each and all of these characteristics or incidents are want- 
ing, the considerations which I have mentioned, or to 
which I have alluded leading to an opposite conclusion, 
require us to determine that they are included as fixtures 
or necessary incidents in a conveyance of real estate. 

John E. Parsons and Charles P. Kirkland, for plaintiffs. 

E. T. Treadwell and W. M. Evarts, for defendants. 





Superior Court of Suffolk County. February Term, 1858. 


Bass v. Haversity Mutvat Fire Insurance Co. 


Applicant described property to be insured as “‘ a frame buil ding, and hay 
in bales,”’ and to the question, ‘* Whose is the property?” answered, 
“ Applicant,” he having only a leasehold interest in the land on which 


the building stood. 
Held, in the absence of any question with regard to real estate, that this 


was not a concealment or false answer. 


Tus was an action on a policy of insurance. The ap- 
plication contained no answers to the printed questions, but 
instead thereof, the words, “ Renewal of policy No. ” 
In the application on which said last mentioned policy 
was issued, the property was described as “a frame build- 
ing,’ and “hay in bales.” ‘To the question, “ Whose is 
the property to be insured?” it was answered, “ Appli- 
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cant.” The applicant was the owner of the building and 
hay, but had only a leasehold interest in the land. 

The defendants claimed that the word “ building,” im- 
plies real estate, and the plaintiff by describing the property 
as a building, and calling it his own, was guilty of a false 
answer, or a material concealment which avoided the 
policy, which by its terms required a true and correct de- 
scription of the property to be insured, so far as related to 
risk and value. 

By the Court. The original application is no doubt 
drawn in and made part of the contract in this case’ but 
the word “building” does not necessarily import real 
estate. In Rev. Sts. c. 37, § 36, “buildings” and “land 
under the same” are recognized as separate species of 
property, and the 6th section of the defendants’ charter, 
repeat the same distinction. The plaintiff was not in- 
quired of as to any real estate, or on whose land the 
“frame building ” stood, or whether they were held by the 
same title. 

Inasmuch as land is not mentioned in the contract of 
insurance, either by way of question or answer, and as 
there may be ownership in a building, and not in the land 
under the same, the court do not think that there has been 
either a false answer, or a concealment which will avoid 
this policy. 

Judgment for plaintiff. Defendant appeals. 

W. Brigham, for plaintiff. 

F. W. Hurd, for defendants. 


[Reported by L. H. Bovrett, Esq.] 
March Term, 1856. 


James L. Hemmeen, Petitioner ror Review, v. P. R. 
SLATER ET AL. 


A writ of review will not be granted where the only defence is, that the 
defendant at the time of the judgment was in insolvency, and expected 
to obtain a discharge, and his counsel, through mistake, omitted to enter 


notice of his insolvency upon the record. 
There is no rule of law requiring the court to continue a case because a 


defendant is in insolvency. 

Tur facts are stated in the opinion of the court, which 
was delivered by 

Aszott, J. — This was a petition for review, alleging a 
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default was made in the original action in favor of the 
respondents against the petitioner, by the accident and 
mistake of his counsel. We have not considered it neces- 
sary to examine carefully, whether a case has been made 
out of such accident and mistake as would entitle the 
party to relief, because for another reason we are clear, 
the petition must be dismissed. In all applications for 
review by defendants against whom judgment has been 
rendered by default, it is of course necessary for the party 
applicant to satisfy the court that he has a good defence 
to the original action, which he intended to have made, 
and which if established by evidence would be a sufficient 
answer to the claim made. Unless such a defence is 
stated, and sufficient evidence is offered to show that it 
was in good faith intended to have been made, and that 
there is testimony in support of it, proper to submit to a 
court or jury, the court will not interfere. 

In looking at the statement of the purpose for which the 
review is asked for in this case, it is clear the court ought 
not to interfere. ‘The judgment in the original action was 
rendered by the justice’s court, for Suffolk county. After 
the commencement of the action and before the entry, the 
defendant there, and petitioner here, applied to a commis- 
sioner for the benefit of the insolvent laws of this Com- 
monwealth, and it is stated in the petition before us, that 
if that action had been continued until the question of the 
petitioner’s discharge in insolvency had been passed upon, 
and if a discharge had been decreed to him, he then could 
have used it as a defence in that action. ‘This is the only 
reason given for the review prayed for, for the demand on 
which the judgment is rendered is admitted to be just and 
due, and that no defence which could have been availed 
of, existed when the judgment was rendered. It is quite 
apparent also, that it depends on a contingency whether 
any defence will ever exist. Why should this court grant 
a review? not because the party applying had a defence, 
or because it is certain that he ever will have one, but be- 
cause by some peradventure he may have one at some 
future time, which if obtained might be used, if the action 
could be continued. The petitioner has lost no legal right; 
at the time the judgment sought to be reviewed was ren- 
dered, he had no defence, neither had he the right to a 
continuance, that depending on the exercise of the discre- 
tion of the court, before whom the action was pending 
No rule of law required the court to continue the case, be- 
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cause the defendant was in insolvency and might obtain a 
discharge, so that if we were to interfere in this case for 
the petitioner, we might indirectly revise the discretion of 
another court, for we cannot say or know how that discre- 
tion would have been exercised, if the defendant had ap- 
plied for a continuance. Again, if the review should be 
had, it would by no means be certain that it would avail 
the petitioner, that there ever could be a trial of the action, 
or that he must not again be defaulted, all depending on 
the contingency of a discharge being granted or not. A 
defendant might as well ask us to interfere because, at the 
time of the default, he was endeavoring to obtain a dis- 
charge from the creditor, and if the review was granted, 
and the action continued for six months, he would probably 
succeed in wearying his creditor into granting it. The 
review must be granted, if at all, on what existed at the 
time of the rendition of the judgment sought to be review- 
ed, and not upon what may or may not happen at some 
future time. 
A, A. Dame, for petitioner. 
H. W. Muzzey, for defendant in review. 


GRITS Es 


t 
7 
‘ 





Se 2 


cel renee 
a one mrt 


PRACTICE. 


CarPENTER v. Onto Lire Insurance AND Trust CoMPANY, AND 
N. E. Banx, Trustee. 


Trustee process — Successive attachment — Claimant. 


Tne trustees answered confessing funds, but alleging that a 
certain amount was claimed by other parties, on the ground that 
the principal defendant was their collecting agent. This left a 
balance of $20,000. It was represented that since the attachment 
in this case the bank had been trusteed in several other suits 
against the same defendant, and that the aggregate of the attach- 
ments by far exceeded the amount in the trustee’s hands. 

Held, that as the undisputed amount in the trustee’s hands ex- 
ceeds the attachment in this case, the trustee must be charged. 
The court have no power to charge except generally. Where the 
whole sum is undisputed, though it be only a dollar, the trustee will 
be charged generally in all the suits and left to marshal the funds 
for payment, according to the priority of lien. But wherever the 
funds are disputed, here the trustee has a right to protection. So 
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long therefore as the aggregate of the successive attachments dees 
not amount to more than the undisputed $20,000, in all these suits 
the trustee must be charged. But in the first suit where the 
amount of the attachment, added to those preceding, runs over 
this line, there the trustee has a right to protection against the 
claimant under the statute. ‘Trustees charged accordingly. 


BurraGE v. SHIRLEY AND TRUSTEE. 


Trustee process — Allegations of fact. 


Trustee answered interrogatories admitting to have made a 
chattel note to defendant, but alleging an assignment thereof and 
notice before the service of plaintiff's writ. Plaintiff now pro- 
posed to call witnesses to show that this assignment was as collat- 
eral, and that before service it was returned to defendant. 

Held, that written allegations must be filed before such testi- 
mony could be offered. All the facts on which a trustee is to be 
charged must appear of record. 


Connor v. Donovan. 
Defect in service — Amendment by officer — Appeal. 


Appeal from the justices’ court. In that court the defendant 
moved to dismiss for a defect in service, but the officer was 
allowed to amend his return. The defendant now renewed his 
motion in this court. 

Held, that the court below had power to allow the amendment, 
and the writ coming here with a sufficient return, the motion must 
be overruled. 


SmitH v. GERMON. 
Account annexed — Bill of particulars. 


A count on an account annexed, is not one of the common 
counts which requires a bill of particulars. The facts that the 
items in an account annexed are not numbered and are without 
dates, are no ground for a motion to dismiss, 


Ho.uvey v. Marks. 


Service of petition for review. 


A petition for review, in which the defendant is described as of 
Boston, cannot be served on his attorney in the original suit. 
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Woops v. INMAN AND TRUSTEE. 


Allegations by trustee — Delt for personal service — Necessaries. 


Action against principal defendant for price of meal and shorts. 
Trustee answered that his debt to the defendant was under $20, 
and for personal services. 

Held, that he must also file allegations that the meal and shorts 
were not “ necessaries for the defendant or his family,” before 
being entitled to his discharge under the act of 1857, c. 200. 

Having complied with this requisition the trustee offered the 
defendant as a witness, who testified that the meal was for his 
horses and not for his family. ‘Trustee discharged. 


Marcuant v. Cok. 


Demurrer — Amendment — Same cause of action. 


The fact that an amended declaration sets out a different cause 
of action from the original declaration is no ground for demurrer. 
The defendant should object to its allowance, and if the objection 
is overruled may except. 

Under § 33 of the practice act, the only question for the court is 
whether the cause of action was intended to be the same. 


MatoneE v. Boston AND WorcesTeR Rattroap Company. 


Deposition of party to suit —Costs. 





Plaintiff appealed from taxation of costs, claiming to be allowed 
the costs of his own deposition taken in good faith, but not used 
in the case as he was examined as a witness. The act of 1857, 
c. 305, § 2, provides that the expense of depositions of parties shall 
be taxed as in other cases. It seems, however, that it is the prac- 
tice not to allow any deposition in costs, if the deponent has been 
examined at the trial as a witness. Clerk’s taxation affirmed. 
(Quere, under this act can a party recover the expense of his own 
deposition taken on the ground of inability to attend, together with 
term fee and travel, for attendance ?) 


McApams v. PUFFER. 


Term fee — Reference. 


The prevailing party is entitled to his term fee for every term 
while the case was under reference. 
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Busx v. Hunt. 
Demurrer to declaration — Respondeat ouster — Review. 


Demurrer to declaration being overruled on the last day of the 
term, the clerk under the general order entered judgment for the 
plaintiff. ‘The defendant afterwards moved to have the case rein- 
stated on the docket, on the ground that he had a substantial defence, 
and that under § 23 of the practice act, it was the duty of the 
court on overruling the demurrer to have ordered a respondeat 
ouster. 

By the Court. — When a demurrer toa declaration is overruled, 
the court will not order a respondeat ouster without a request from 
the defendant. It is no more the court’s duty to order the defend- 
ant to answer then than in the first instance. He may choose to 
be defaulted or may appeal. If he wishes to answer to the facts 
he should move for leave to file an answer. But as the defendant 
had a good defence upon the facts which, by mistake, he was pre- 
vented from making, this would be a proper case fora writ of 
review. 


BaLpwin v. Hitprets. 


Slander — Declaration. 


Declaration in slander, alleging that the defendant ‘ publicly, 
falsely and maliciously accused the plaintiff of larceny by the 
words ‘ he is a thief.’ ” 

Held, sufficient, without alleging that the words were spoken of 
and concerning the plaintiff. 


Evans v, Sater. 
Unnecessary statements — Bill of particulars. 


Action on contract for conveyance of real estate, when the 
defendant should obtain a good title to the same. After declaring 
on the contract by copy, the declaration alleged that the defendant 
notified the plaintiff that he had obtained a good and sufficient title 
to the land, and was ready to convey the same. This statement 
was stricken out on motion, as unnecessary and tending to embar- 
rass the pleader. The second count was in the usual form for 
money received by defendant to plaintiff’s use, and continued, 
“the same being the sum the plaintiff paid to the defendant for 
said land, which defendant did not convey to plaintiff as set forth 
in the first count.” On demurrer the defendant contended that 
this clause was in the nature of the bill of particulars required 
with the common counts. 

Held, that it was part of the count which, as it stood, did not 
describe a cause of action, without drawing in the other count. 

Demurrer sustained. 
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Penobscot County. 









SHaw Et aL. v. Hvuzzey. 







Estates in fee, and for life. 


THE intention of the testator in a will must govern. A devise 
of land, indefinitely, with power to dispose of it, amounts to a 
devise in fee. But when, in certain and express language, the 
first taker has an estate for life only, the fee is not thereby vested, 
even though the legatee has a power of disposal expressly given. 
A devise that ¢ carries the fee, though without words of inheritance, 
is treated as one with words ‘of inheritance. 

A testator, by his will, in the first item, “ gave and bequeathed 
to his wife all his estate, real and personal, during her natural 
life,” &c.; but in the sixth item he provided that “ at the decease 
of his wife, all his real estate that may remain unexpended by her 
should be divided between,’’ &c. 

Held, that this was an estate for life only ; but that she had the ‘ 
power to sell the real estate at her pleasure. 

Haynes and Sanborn, for plaintiffs. 
Barker and Peters, for defendants. 



















Penosscot Raitroap Company v. WRITE. 





Liability of subscribers to stock. 





Subscribers to stock of a corporation are recognized as corpo- 

rators, and the shares subscribed are recognized as of stock, when 
the organization is completed, and the proceedings entered on the 
records of the company. The records, thus made up, are prima 
facie evidence to show who are members of the corporation, When 
a railroad corporation sues for recovery of assessments, made for if 
the general and legitimate purposes of the company, it is not i 
necessary that the plaintiffs show compliance with a provision of ' 
the charter, requiring that the company shall not engage in or 
commence any section or sections of the railway, until a certain 
per centage of the estimated cost of such section or sections is 
subscribed. 

The power to make such assessments does not depend upon any 
actual existing indebtedness, nor is it defeated by any apparent 
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indebtedness incurred under a void contract. Previous to the 
organization of a railroad corporation, A. subscribed for twenty- 
five shares of the stock, on the condition that the least sum re- 
quired by the charter should be subscribed. In an action against 
him for his subscription, held, that it was not competent for him to 
show that certain of the shares subscribed for and recorded, were 
taken by persons pecuniarily irresponsible, and so reputed ; but 
he might show by any competent testimony that the subscriptions 
were not made in good faith. 

The shareholders or corporators should determine, in good faith, 
who are apparently responsible as subscribers ; and the subscribers 
are bound thereby. The declarations of a subscriber, made long 
after the organization, are not admissible to prove that the corpo- 
ration did not act in good faith in receiving his subscription. 

Wilson, Rowe and Bartlett, for plaintiffs. 

Kent, for defendant. 


Sagadahoc. 


SPINNEY ET ALS. v. Marr. 
Conveyance of the fee. 


A grantor, intending to convey all his rights to another, used 
the following words : * All the fishing rights, rights to the sand, and 


to all useful things that may drift on the beach,” &c. 
Held, that this conveyed the fee. ' 
Porter, for plaintiff. 

Gilbert, for defendant. 


Oxford. 
DIxFIELD v. NEWTON. 
' Assignment — Mortgage — Estoppel — Mistake. 


A quit-claim deed by a mortgagee, and the delivery of the 
notes secured by mortgage, to those to whom the deed is made, 
operate as an assignment of the mortgage. If a person, having 
a claim to land, wilfully suffers another, in his presence, without 
making known his claim, to purchase of a third party, and expend 
money on the land, under an erroneous impression that he is 
acquiring a good title, he cannot afterwards be permitted in equity 
to enforce his legal rights against the purchaser. 

But if a mortgagor permits such sale of his mortgaged premises, 
under the belief that there had been a legal foreclosure, and his 
right of redemption had expired, he does not thereby forfeit his 
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right. Where such sale had been made, and the notes secured by 
the mortgage were returned to the mortgagee as valueless, he pay- 
ing nothing therefor, the mortgage was not thereby discharged. 
May, for plaintiff. 
Walton, for defendant. 


Kennebec. 


Situ v. Lapp. 
Reservation, when treated as an exception — Easement appurtenant. 


The following reservation was made in a deed: “I do reserve 
a drift way from the county road, on to the east end of said lot, 
&c., and another drift way on to the west end of said lot, where 
it will best convene me;’’ and in another deed to the same 
grantee: ‘* | do reserve a county road across, Wc., and a drift way 
from that county road to get on to the west end of said lot in the 
most convenient way to accommodate me,” &c. 

Held, that each reservation is to be treated as an exception, 
and for the benefit of the portion of the lot remaining in the 
grantor, and as appurtenant to that portion. 

Kempton, for plaintiff. 

Lancaster, for defendant. 


Dor v. Scripner. 


Of assignments by bankrupt debtors — Fraudulent conveyances. 


The Stat. of 1844, c. 112, § 1, provides in assignments of 
property for the benefit of creditors, that the “ release of all 
debts”’ due by the debtor to creditors signing the instrument may 
be inserted. 

Held, that a more comprehensive phraseology, including “ all 
manner of actions, debts, demands, and claims whatsoever,” does 
not render the assignment void. , 

No claim is thereby released which does not come within the 
above named statute. If a debtor, before executing and in view 
of an assignment, conveys away his property, for the purpose of 
delaying or defrauding his creditors, the assignment will be no 
bar to an action, by one of his signing creditors for a demand thus 
released. The fraud, however, dves not render the assignment 
entirely void. It is good for certain purposes, and as to certain 
parties. 

Hinds, Bradbury and Morrill, for plaintiff. 

H. W. Paine, Drummond and Abbott, for defendant. 
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Stopparp v. GAGE ET AL. 


Liability of separate vendors — Effect thereon of a reference. 


A. gave a bill of sale of his interest in a vessel, and C. and D. 
gave another bill of sale of their interest, — all running to E. 

Held, that E. cannot maintain an action upon a joint promise 
against the three vendors, for money paid by him to discharge a 
previous encumbrance on the vessel. 

His remedy is on the covenants in the several bills of sale. 

The nature of the claim, or the vendors’ liability, is not changed 
by. the parties referring the demand, but may be by an award. 

A recommendation to pay a certain amount is not a legal award. 

North and Fales, for plaintiff. 

Bradbury and Morrill, for defendants. 


Ticonic Bank v. STAacKpo.e. 


Of foreign notaries. 


The certificate of a foreign notary, under his hand and seal, of 
the presentment and non-payment, or non-acceptance of a foreign 
bill, is received by common and commercial law in all the States 
as evidence. Such protests prove themselves. 

The Act of 1841, c. 44, affirms this common law principle, and 
embraces all inland bills, notes and orders. 

Drummond, for plaintiff. 

Stackpole and Heath, for defendant. 


Jones v. FLETCHER. 
Barns no part of dwelling houses. 


A warrant issued by a municipal judge, ordered the officer to 


search a ** dwelling house.” 
Held, thata barn appurtenant was no part of the dwelling house, 


and that the officer exceeded his authority under the warrant, in 


searching the barn. 
Bean, for plaintiff. 
Bradbury, Morrill and Meserve, for defendant. 


Nye Et Au. (In Error) v. Spencer. 


Pleading. 


Special pleas in justification by defendants, are not a waiver of 
a right to trial, they having previously pleaded the general issue. 
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One plea cannot be taken advantage of to vitiate another. Each 
plea must stand ér fall by itself. 

After a question of law is raised upon a demurrer to a plea in 
bar justifying an act complained of, the case comes properly before 
the law court for its determination of the question, without a trial 
on the general issue. 

When a judgment rendered in the law court is certified to the 
clerk of the county where the action is pending, its effect is limited 
to the question presented. 

Drummond, for plaintiff. 

Bradbury, Morrill and Meserve, for defendant. 


Srone Er AL. (Executors) v. Nortn (Executor). 


Estate for life. 


9 


A devise in a will of the * use and income ” of certain lands, 
and a gift of the ‘use, income and interest” of certain personal 
estate during the life of the devisee, vests the estate, real and per- 
sonal, in the devisee during life. 

T. Abbott, for plaintiff. 

North, for defendant. 


Unperwoop (Complainant) v. N. Wayne Scytue Co. 
Prescriptive right to flow land, 


A prescriptive right to flow land by a dam erected for a water- 
mill, cannot be maintained by proof of flowing for twenty years, 
unless it is also proved that the flowing during that pe riod has 
caused damage to the owner of the land. 

If the land flowed has not been injured, an action under the 
statute cannot be maintained against the mill owner for the flow- 
ing. 

The power given by the Massachusetts statute of 1798, to the 
jury, to try the truth of the statement of the complainant as to 
damages, was taken away by the statute of 1821, c. 45, and con- 
ferred upon commissioners appointed by the court to appraise the 
damages, if any. 

H. W. Paine and Bean, for plaintiff. 

Bradbury and Morrill, for defendant. 


York. 
StaTE v. Eben. 


Nol pros. after conviction — Autrefois convict. 


A. was indicted, tried and convicted for forgery. At the next 
term he came in, when the county attorney moved a nol pros., 
and the prisoner was discharged to go without day. A year after- 
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wards he was indicted again for the same offence, and plead a 
prior conviction in bar. 

Held, that the plea was good. 

Evans, for State. 

Bourne &§ Son, for defendant. 


Cumberland. 
SHAW ET AL. v. USHER. 
Oath for arrest on mesne process. 


The oath of a creditor on mesne process, for the arrest of a 
debtor who is about to depart and reside out of the State, must 
follow, in its language, the essential requirements of c. 148, sec. 2, 
of the revised statutes. 

If the oath upon which an arrest is made, be insufficient, the 
action should be dismissed on a motion seasonably made, 

But after a general appearance and a continuance of the action 
to the next term, without a motion for dismissal, the defendant 
must be considered as having waived his objection. 

Rand, for plaintiff. 

Shepley and Dana, for defendant. 


FREELAND ET AL. v. PRINCE ET AL. 


Depositions taken out of the State. 


Depositions taken out of the State, though not in conformity to 
all the technical requirements of the statute, may be admttted or 
rejected at the discretion of the court. 

Williams, for plaintiff. 

Shepley and Dana, for defendants. 


Washington. 


CurLer v. MaKer. 
Deposition — Attorney — Pauper. 


The statute does not confer authority on justices of the peace to 
take depositions in cases where they are, or have been, attorneys 
or counsel. But they may issue notice, returnable before another 
magistrate to the adverse party. 

The cause of action for the support of a pauper, by one town 
against another, begins when notice is delivered that the expenses 
have been incurred. The statute limitation of two years, within 
which the action is to be commenced, begins to operate at the time 
of notice. 

G. F. Talbot, for plaintiffs. 

J. A. Lowell, for defendant. 
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Hancock. 
Emerson (Petitioner for Review) v. McNamara. 
Review — Exceptions — Rescinding sale — Waiver of tort. 


Where a petition for review is denied at nisi prius, solely on 
the ground that the facts presented in the petition would not as 
matter of law, entitle the petitioner to retain, if he should get a 
verdict, the court may properly consider the question raised by ex- 
ception to such ruling. 

But, generally, where the questions in issue are addressed to the 
discretion of the court, exceptions will not lie. 

A contract by which a vendor has been fraudulently induced by 
the other party to part with his property, may be rescinded and 
the property reclaimed within a reasonable time after the discovery 
of the fraud. But the vendor must first return, or tender back 
what he received in payment for his property, unless the payment 
was in the notes of the other party. And no action for recovery is 
maintainable, if the return or tender was not made prior to the 
commencement of the suit. 

It appears to be well settled that, as against a wrong-doer, the 
plaintiff cannot waive the tort and bring assumpsit, unless the 
property has been converted into money or moneys value. 


Charles J. A bbott, for plaintiff. 
Hinkley, for defendant. 


Hancock Bank v. Joy. 
Liability of husband for wife’s indorsements. 


A husband is liable at common law for his wife’s indorsements 
of notes and drafts, made by his authority. 

A. F. Drinkwater, for plaintiff. 

Rice and Peters, for defendant. 


Waldo. 
FRANKFORT v. WHITE ET AL. 
Collector's bond. 


There can be no recovery on a bond to a town by a collector of 
taxes, for failure to collect taxes, when the warrant gives him no 
authority in terms to distrain or commit. 

Pierce, for plaintiffs. 

Hubbard, for defendants. 
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BacHELDER v. THOMPSON ET AL. 


Levy on rents and profits of life estate. 


When execution is levied on the rents and profits of a life estate, 
under the revised statutes the returns of the officer and appraisers 
must show precisely what has been done, and the exact value of 
what has been set off in dollars and cents. 

If the exact sum required is exceeded by the smallest amount, 
or the return isso uncertain that it cannot be told whether there is 
an excess or not, the levy is void. 

A statement in the return that rents and profits set off for a 
certain time, would in the estimation of the appraisers be “ suf- 
ficient” to satisfy the execution and costs, is not definite enough 
to meet the requirements of the statute. 

Knowlton, for plaintiff. 

White and Palmer, for defendants. 


Somerset. 


PARKER v. TUTTLE. 


Presumed time of an indorsement. 


An indorsement by the payee of a note is presumed to have 
been done at the date, in the absence of adverse proof. 

But if it is shown that the indorsement was not then made, the 
holder of the note to entitle him to recover must prove that the 
note was indorsed by the payee, and that it was done previous to 
the commencement of an action on it. 

Stackpole and Webster, for plaintiff. 

J. S. Abbott, for defendant. 


Kennebec. 


DENNISON ET AL. v. BENNER. 


Caption to a deposition. 


The caption of a deposition declared that the deponent “ being 
first duly sworn, gave his aforesaid deposition.” 

Held, that this language imported that the deponent was sworn 
before giving his evidence. 

H.W. Paine, for plaintiff. 

Bradbury and Morrill, for defendant. 


Mitcuety v. City oF RockLanp. 


Health officers — Liability of towns. 


Health officers are not authorized, in the discharge of their 
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duties, to take vessels under their charge and control, so 
exclude the owner, or those whom he has placed in charge. 

And where such unauthorized and exclusive control is 
by them, the town is net responsible for their acts. 

Gould, for plaintiff. 

Thacher, for defendant. 


Pratt v. SEAVEY. 
Enforcement of liens. 


sy the statute, a lien may be enforced, if all the statute pro- 
visions are complied with, notwitstanding the death and insolvency 
of the debtor. 

The same principle applies to a defendant under guardianship 
by reason of insanity, and whose estate has been duly represented 
nsolvent. 

Gould, for plaintiff. 

Ingalls, for defendant. 


Marr v. BaRRETT. 


What constitutes an unlawful conversion — Factor when not liable. 


B., as factor of M., held certain property in his possession, with 
instructions to sell it at a specified price, in the townof W. But 
B., having no lien on it for advances or otherwise, shipped the 
property to the city of P., and sold it there. Held, that this con- 
stituted a conversion. 

3ut a factor is not liable in trover for selling an article in his 
charge, for a price less than the sum fixed by his principal. 

Ingalls, for plaintiff. 

Hubbard, for defendant. 


Recent English Cases. 


House of Lords. 


Puitpott v. St. Georces’ Hospirtat. 
ArtorNey GENERAL v. PHILPOTT. 
Mortmain act — Construction of will. 
A., by will, recited that he had contemplated erecting and en- 
dowing almshouses in N. for a certain class of poor persons, and 


directed that if he should die without effecting such object, and 
any person should, within twelve months after his decease, at his 
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own expense, purchase or give a suitable site in N. for such alms- 
houses, with the intent that the same should be devoted to such 
purpose, that the trustees under the will, if they approved the 
scheme, &c., should pay to the trustees of the intended charity 
the sum of £60,000, to be devoted to the purposes of the charity, 
provided that no part of the sum should be applied towards the 
purchase of lands. There was ample personal estate. Within 
twelve months after the testator’s decease a person gave a site and 
dedicated it in due form. 

Held (reversing the decree of the M. R.), that the bequest was 
not void under the Mortmain Act, 9 Geo. 2, c. 36. 

If a bequest of money is made for a charitable purpose, actually 
and bond fide as money and not to be laid out in lands, it is no 
objection to its validity that it has a direct tendency to induce 
other persons, without reward, to bring fresh lands into mortmain 


SmirH v. OsBoRNE. 


Construction of covenant to settle lands — Title acquired aliunde — 
** Surviving.” 


A., by his marriage settlement, reciting that he had a contingent 
remainder in certain lands under the will of B., covenanted 
‘‘ when and so soon as the said remainder shall become vested in 
me in possession”? to convey the land to the uses of the settle- 


ment. In fact he had no contingent remainder, but only a pre- 
sumptive title as heir expectant on the death of the tenant in tail. 
The tenant in tail barred the entail, and the lands afterwards came 
to A. by another title. 

Held (reversing the decree of the L. C. of Ireland), that the 
covenant did not bind <A. to convey the lands unless they came to 
him as indicated in the settlement, and that he was not estopped 
to set up his new title. 

B., by his will devised lands to his first and other sons, in tail, 
with remainder to E. and F., his daughters, as tenants in common, 
and the Heirs of their bodies, and “if either of them shall die 
without issue, then to the use of my surviving daughter and the 
heirs of her body lawfully issuing,” and in default of such issue 
to his own heirs. One of the daughters died, leaving issue, and 
the other afterwards died without issue. 

Held, that the word “ surviving” meant “ other,” and that the 
issue of the daughter who died first was entitled. 


Noel v. Bewly, 3 Sim. 103, doubted. 


Ripgway v. WHARTON. 


Staiule of frauds — Contract contained in several writings — Final 
agreement. 
It seems that where an agreement is signed to do something not 
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expressed in the agreement, but included in some other writing, 
parol evidence is admissible to show what that other writing is, 
and the two together may constitute a binding agreement within 
the statute of frauds. Where an agreement has been made and 
signed it is not the less binding because the parties agree that it 
shall be afterwards sent toa solicitor to be reduced into form; 
but the fact that an agreement is to be reduced into form, taken 
alone, is some evidence to show that its terms were not finally 
agreed upon. 

An agreement to be final and binding must comprise all the 
terms which the parties intend to introduce. An agreement to 
enter into an agreement, to be afterwards settled between the 
parties, is a contradiction in terms, (per Lord Wensleydale.) 


Mayor or Bevertey v. AtrorNney GENERAL. 
Charity — Will — Increase of rents — Surplus. 


A. by will gave to the corporation of B. a farm which he said 
yielded 47l. a year, in trust to pay yearly forever 10/. to a preacher, 
10/7. to a se hoolmaster, and to his sister, during her life, 20/., and 
at her death to three poor scholars. And when there were not 
as many as three poor scholars, coming within the description in 
his will, “ what can be spared of the 207. (no poor scholar having 
above 6/. 13s. 4d. yearly), shall be distributed among the poor of 
B. And so long as the taxes or rates shall continue, what B. 
cannot spare out of the surplus, viz. : 7/. shall be deducted equally 
out of the 20/. per annum paid to the teacher and schoolmaster, 
that my sister may have 20/. yearly.” The rents had largely 
increased above 47/. Upon an information filed in behalf of the 
charities to have the surplus appropriated among them; Held, 
(reversing the decree of the L. J. J. and M. R.) that the corpora- 
tion of B. was entitled to the whole surplus. The Thetford School 
Case, 8 Rep. 130; Attorney General vy. Mayor, &c. of Bristol, 
2 Jac. & W.319; Mercers Co. v. Attorney General, 2 Bligh, 165 ; 
Attorney General vy. Coopers Co. 3 Beav. 29; Altorney “General 
v. Drapers Co. 4 Beav. 69, remarked upon. 

Our readers will recall that the leading case on this subject, is 
The Thetford School Case, 8 Rep. 130, thus condensed by the 


ingenious author of Coke’s Reports i in verse :— 
Thetford, devised manor to maintain 
A school, improved, devisees nothing gain. 
Hooper v. Lane. 


Arrest on void writ — Duties and liabilities of sheriff — Detainer on valid 
writ after illegal arrest. 


Where the sheriff has arrested a debtor on one good and valid 
writ, he may detain him on any number of valid writs which he 
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may hold at any time before his discharge. But where the first 
arrest was illegal, from the writ being void, it is otherwise. The 
debtor cannot be detained on other writs which are valid, but must 
be allowed to go at large. 

In such a case, the arrest being made on a writ, which, by the 
practice of the court from which it issued, was void, as not having 
the signature of a certain officer of the court, the debtor applied to 
a judge at chambers and was discharged, and the judge refused to 
allow the sheriff to detain him on a valid writ which had been 
lodged in his hands some time before the first arrest. The debtor 
went at large and left the country. In an action by the creditor on 
the valid writ against the sheriff for negligence, it was proved that 
the debtor, when arreste -d, had sufficient money to enable him to 
discharge the debt on which the valid writ was issued. The judge 
at the trial ruled that there had been no arrest on the valid writ, 
and that it was for the jury to say whether the sheriff was guilty of 
negligence, in not knowing that the first writ was void. 

Held, by the Lord Chancellor, Coleridge, J., Crompton, J., Cress- 
well, J., and Williams, J., affirming the decision of the Exchequer 
Chamber, that the ruling was correct. Wightman, J., Earle, J. 
Martin, B., and Bramwell, B., dissented. 

Barrett v. Price, 9 Bing. 566, discussed and confirmed. 


Exchequer. 
Crovcn v. Great WeEstTerN Rattway Company. 
Carrier — Railway — Delivery. 


Plaintiff directed a parcel to A. at Plymouth, and sent it by the 
defendant company who took it to the end of their line of railway, 
and sent it by a connecting railway to Plymouth. The latter com- 
pany offered the parcel to the consignee and demanded 2s. 3d. for 
the carriage, which was refused, and Is. 6d. offered ; on the morn- 
ing of the next day the parcel was returned to London, and on 
the same day the consignee tendered the price demanded for the 
carriage and demanded the parcel, but it had been previously sent 
to London. On i inquiry by the plaintiff at the office of the defend- 
ant company at London, the parcel could not be found. In an 
action for its value, the jury found that the parcel had been re- 
turned to London before a reasonable time had elapsed, and ought 
not to have been so returned, and that there was a conversion by 
the defendants. 

Held, (by Martin and Channel, B.B.,) that the verdict was right, 
and that the parcel should have been retained at Plymouth for a 
reasonable time. In respect to the liability of the defendants be- 
~< the line of their road, the learned judges confirmed Muschamp 

The Lancaster and Preston Railway Co.8 M. & W. 421, and 
Sectors v. The South Staffordshire Railway Co. 8 Exch, 341. 
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Bramwell, B. dissenting, thought that the refusal to accept being 
absolute, the parcel might be returned at once to London. He 
expressed his assent to the case first above cited, but reserved his 
Opinion as to the second. 


Court of Appeal in Chancery. 


Henry v. Great Nortuern Rattway Co. 


Railway — Preference shareholders — Priority of right to dividend. 


The defendant company were authorized by act of parliamen 
to issue shares, and to guarantee the payment of dividends thereon 
in preference to the payment of dividends on the ordinary shares ; 
and issued certain shares accordingly, ci illed in the certificates * five 
per cent. perpetual preference stock.” The company usually made 
up their accounts and declared and paid dividends every haif year. 
In the year 1856 it was discovered that an officer of the c ompany 
had defrauded them of a ve ry large sum by issuing spurious stock, 
and upon the discovery of the fraud it was found impossible to dis- 
tinguish this stock from the genuine. Anact of parliament was 
thereupon passed making valid the spurious stock, and requiring 
the directors to appropriate the net revenue applicable to the divi- 
dend for the half year ending December 31, 1856, in paying the 
expenses occi isioned by the frauds, and buying up and cancel- 
ing stock to the amount of that forged, and as to any surplus that 
might remain, to apply the same, as “far as it would extend, in pay- 
ments to the preference shareholders of dividends to which they 
would have been entitled. This surplus was not sufficient to 
pay the dividend due for that half year on the preferred stock, and 
the holders claimed the right to have the deficienc y made good out 
of the profits of the next half year, before any dividends should be 
paid to the ordinary shareholders. Held, (affirming the decision of 
Wood, V. C.), that they were entitled to be so paid, upon general 
principlés, and that the act of parliament in directing how the sur- 
plus should be appropriated, did not affect the question. 


Queen’s Bench. 
Durr v. Mackenzie. 


Marine insurance — ‘* Master’s effects’’ —‘* Free from average.” 


Action on a policy of marine insurance on goods de scribed as 
“ master’s effects,” and which were to be “ free ‘from all average.’ 
Held, that the insurance was on the separate articles, and some 
having been totally lost, while others were saved, the master might 
recover for those lost. Ralli v. Janson, 6 Ell. & Bl. 422, ‘19 
Law Reporter, 219,) distinguished. 
59* 
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Ree v. Farrrie. 


Evidence of former conviction for similar offence under different form o 
proceeding. 


Upon the trial of an indictment for a nuisance at common law in 
carrying on an offensive trade, evidence of a summary conviction 
under the statute, for a similar offence committed on the same 
premises, is not admissible to sustain the prosecution. 


Hetnecke v. Earce. 
Rescision of contract — Stoppage in transitu. 


The vendee and consignee of goods was in embarrassed circum- 
stances when the goods arrived, and desired that they should not be 
landed, but they were landed and put into his warehouse, and he 
wrote to the vendors that he intended to warehouse the goods for 
them if his business should stop. The vendors wrote demanding 
back the goods, and he replied that he had consulted his solicitor, 
who informe d him that he could not return them. Afterwards the 
vendee’s property was assigned to trustees for the creditors, and he 
delivered them the keys of the warehouse. He ld, that the property 
passed to the trustees. The transit was ended when the goods 
were put into the vendee’s warehouse, and there was no valid and 
mutual rescission of the contract of sale. 


ENGLAND v. BLACKWELL. 


Bill of sale—‘* Residence’? of attesting witness. 


In the affidavit of the attesting witness to a bill of sale, the 
** residence” of a solicitor’s clerk is sufficiently described within 
17 & 18 Vict. c. 36, § 1, by describing him as of his employer's 
place of business. It is not necessary to state the place where he 
lodges, although that also might perhaps be a sufficient description. 


WHEELTON v. Harpisty. 
Life insurance — Misrepresentation by person whose life is insured, but 
without privity of person effecting policy — Warranty — Evidence. 


The plaintiffs advanced money on the reversionary interest of 
one Joddrell in certain estates, and required that his life should be 
insured for their benefit. They applied to the E. Company, and 
referred to certain persons who gave a favorable report, but that 
company declined the risk ; and “the plaintiffs applied to the de- 
fendants, and their agent, in his answers to the questions of the 
application or declaration, referred to the papers submitted to the 
E. Company, and stated that he “ believed the above statements 
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and particulars to be true.”” It appeared that the statements were 
false, Joddrell and his friends having fraudulently concealed the 
fact, that he had suffered under several attacks of epilepsy and 
delirium tremens ; but all this was entirely unknown to the plain- 
tiffs, who had been themselves deceived. 

Held, that the fraudulent statements of Joddrell would not avoid 
the policy, as he was not the agent of the plaintiffs in negotiating 
it. But that the statement that the life insured did not exceed 
twenty-five years, and had not had any disease tending to shorten 
life, was a warranty, and being proved to be untrue, the policy 
was void. 

The plaintiffs set up by way of equitable replication, that they 
made the contract on the faith of a printed prospectus, issued by 
the defendants, which stated that * the company had made a 
thorough revision of the conditions on which assurance are granted, 
and every restriction which experience has shown not to be abso- 
lutely necessary to be retained has been withdrawn, so that all 
assurances with the association shall be unquestionable, except 
where fraud has been practised in obtaining them.” Held, (Lord 
Campbell, C. J. dissenting), that the mere fact that such a pros- 
pectus had been issued, and generally circulated by the defend- 
ants, without actual proof of its having come to-the knowle dge of 
the plaintiffs, was not evidence from which a jury would be war- 
ranted to infer that the plaintiffs coutracted on the faith of the 
prospectus. 


Common Bench. 


Loper v. KEkULE. 
Measure of damages for delivery of inferior article. 


Where an article of an inferior quality to that contracted for is 
delivered, and is an article that can be immediately resold in the 
market, the measure of damages in an action for the delivery of 
such inferior article is the difference in value between the article 
delivered and the article contracted for. But where a resale is de- 
layed by the conduct of the defendant, the measure of damages is 
the difference between the value of the article contracted for at the 
time it should have been delivered, and the amount realized by the 
resale, within a reasonable time, of the article delivered. 


Sutton v. SADLER. 


Presumption of testator’s sanity. 


Where the competency of a testator is disputed, and evidence is 
given on both sides, there is no presumption in favor of compe- 
tency, and the jury are to be satisfied affirmatively that the testator 
was competent. 


-_ 
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Heatu v. Haynes. 
‘Owner or tenant’’ under St. 2 Will. 4, c. 45. 


Stat. 2 Will. 4, c. 45, § 27, (the “reform bill’’) enacts that in 
every city or borough which shall return a member or members to 
serve in parliament, every male person of full age, &c., who shall 
occupy within such city or borough as owner pr tenant, any house, 
&c. of the clear yearly value of not less than £10, shall be entitled 
to vote. Certain persons were brethren in a hospital. They to- 
gether with the master formed a corporation aggregate, and each 
occupied certain rooms of greater yearly value than £10. They 
had the key of their own rooms, but the key of the outer gate of 
the hospital was kept by the porter, and they could not pass through 
the gate after nine o’c lock at night, and were subject to other rules 
established by the master, being in fact supported by the charity. 
Held, that they occupied neither as owners nor as tenants. That 
the corporation aggregate was the owner, and that the relation of 
landlord and tenant did not exist between the corporation and the 
members. 

MonTacvue v. Harrison. 


Witness — Privilege from arrest. 
A witness attending before a police magistrate upon the day to 
which a case had been adjourned, is privileged from arrest in a 
civil action, although he has not been summoned. 


Vice Chancellor Wood’s Court. 


PriestLty v. HouGare. 
Legacy — Condition precedent. 

A testator by his will gave to his son £2000. By a codicil after 
reciting that since the will was made his son had gone to Australia, 
he revoked the gift and gave him only £600, “ but if he return to 
England before my wife’s decease, I give him the further sum of 
£400.” In August, 1853, the son took passage from Australia for 
England in a vessel which was never afterwards heard of. The 
widow died in 1856. Held, that the son’s return to England was 
a condition precedent, and that his attempted return was not suffi- 
cient to entitle his personal representative to the £400. 


Larone v. Fatxianp Istanps Co. 
Privileged communications. 

The defendants, by the advice of their solicitor, sent out an 
agent to the Falkland Islands for the purpose of getting up evi- 
dence in support of their case. In the course of his proceedings, 
the agent wrote letters to persons in England containing answers to 
questions put to him by the solicitor through those persons, and 
which answers were intended by the agent to be communicated to 
the solicitor. Held, that he was the agent of the solicitor, as 
well as of the defendants, and that the letters were privileged 


communications. 
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CURIOSITIES OF LEGAL LITERATURE.* 


We remember to have heard the aneedote in our student days, of the 
late Judge Cowen of New York — that law-loving and law-overloaded 
judge —that when about to take a journey of recreation, he used to put 
into his travelling trunk a volume or two of Reports by way of light read- 
ing. If any of our readers have leisure for the recreation, either with or 
without the journey, we recommend to their notice the nineteenth volume 
of the Georgia Reports, and especially the dicta of Mr. Justice Lumkin. 
As ataste of the quality we will give a few extracts or choice flowers, 
culled from this to us novel garden. 

In Rogers v. French, p. 320, afier puzzling over a question of the con- 
struction of a legacy, and quoting Lord Eldon upon what the Lord Chan- 
cellor had called ** the unquestionable doctrine ’’ of the courts, Judge 
Lumkin says : 

** Is not such reasoning from the mouth of such a judge well calculated 
to inspire the hope that the day is not distant when adi precedents will be 
abolished, and every case be tried by an enlightened tribunal upon its own 
merits! ‘To such a consummation the world must, from the necessity of 
the case, to say nothing of its policy, sooner or later come ; for the world 
will not contain the law books that will be written, much less will lawyers 
and judges, with their stinted income, be able to buy them. Necessity 
will become the mother of justice in this case, as she is said to be generally 
of invention. Would that some Caliph Omar wofld arise, to apply the 
torch to all the legal repositories of legal learning throughout the globe! 
Precedent! Precedent! that is the vampire that is forever draining the 
very life-blood of justice! Give the books of reports as fuel for the baths! 
They will contribute much more to the health, happiness and convenience 
of the people, than as at present employed! ”’ 

This certainly is a strong dictum of the court in favor of free bathing. 
Qu. Had the founders of the Suffolk Law Library this idea in mind, 
when they adopted for their device a flame, with the motto * vestra cura 
alitur 2°’ 

Probably the learned judge was thinking when he was delivered of the 
foregoing heartfelt opinion, how hard it was to make an opinion stand —a 
precedent stay fixed — when he had once taken the trouble to elaborate it. 
Thus in Robinson v. Lane, p. 341, he says: ‘I propose to write a brief 
opinion in this case, not because the points adjudicated are unimportant, 
but for the simple reason that a decision in these bank cases settles nothing. 
I am warranted in saying this from the experience of the past six years. 
With every change in the court, the same questions are produced for re- 
adjudication. And we are authorized to infer, that this practice, so subver- 
sive of the fundamental object for which this tribunal was organized, is to 
continue so long as this litigation shall last. Why should 1, or any other 
judge, under these circumstances, spend his time and strength for nought ! ”’ 


* Georgia Reports. Thomas R. R. Cobb, Reporter. Vol. 19. Athens, Ga. 
1856, 
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So in Cleland v. Waters, p. 51, he says, in delivering his judgment : 
** This is the third time this question has been presented for our review, 
within the last twelve months. Nor will it be the last.’’ Certainly, one 
would think that precedents might as well go to the baths, if a solemn de- 
cision has to be reviewed three times every year, with no prospect of its 
standing, at that. 

But our surprise is hardly excited at this shifting condition of the law — 
this ‘ misera servitus uli jus est incertum’’ — when we find (not for Mr. 
Justice Lumkin’s holding, but for the opinion of the whole court), as we 
do in the marginal note of Askew v. Taylor, p. 17, that ‘* it is no ground 
for the granting of a new trial, that the verdict is according to the weight 
of evidence.’’ , Perhaps the abstract is about as correct in the literal ap- 
plication thus made of it. 

We suppose the following language of the senior justice in announcing 
the judgment of the court in a will case, (Smith v. Dunwoody, p. 261), 
gives about the true idea of his judicial animus in declaring the oracles of 
the law. 

** While we disclaim, then, all intention of making a will for Mr. Smith 
or any one else, we will, God and the law helping us (!) do all we can in 
this and every other case, to give that direction to property which is agree- 
able to the best feelings, affections, and reasons [reason] of mankind.”’ 

If we were Mr. Smith or the Georgia testator, and wished to save our 
last testament from being torn to pieces or made over by the supreme 
bench, we should be glad to know beforehand how far Mr. Justice Lum- 
kin and his associates could feel sure of the aid of Divine providence, or 
the general voice of humanity in their scheme of interpretation. Certainly 
it would be of little use for us to consult the established canons of con- 
struction. 

We next introduce Mr. Justice Lumkin to our readers on the topics of 
State rights and State pride. 

In Callaway v. Quastlebum & al., p. 277, the defendants, Quattlebum 
and partner, two South Carolinians, had sold the plaintiff (a Georgian) 
two negresses, Tenah and Rachel, and warranted them sound. The plain- 
tiff gave back a mortgage on the women for security ; and not having been 
able to complete the payment of the stipulated price, Quattlebum and part- 
ner had had the mortgage foreclosed, and were proceeding to levy their 
execution for the balance. Upon this the plaintiff had filed a bill in equity, 
alleging that he had been cheated, inasmuch as Tenah had a disease of the 
womb, and Rachel a defect in one of her eyes, and praying for an injunc- 
tion. Defendants answer had denied the disease in the womb, but admit- 
ted the defect in the eye, and set up that it was a patent defect, and so not 
covered by the warranty. It was urged also in argument, that the plaintiff 
had an adequate remedy at law, by following the vendors into the courts of 
South Carolina 

Upon which, Mr. Justice Lumkin: ‘* It is argued that the vendee has 
ample remedy at Jaw by following the vendor to South Carolina. But the 
doctrine is, that when the courts get jurisdiction of the person or property 
of non-residents, they will retain it to administer justice to its own citizens, 
and not send them to a foreign jurisdiction to seek redress. Avnd if this be 
true, generally, how much more strongly does it apply in the present 
case! Who would venture to assai] one of the clan of Quattlebums, of 
historical notoriety in our chivalric sister State, with the significant device 
on her escutcheon, ** animis opibus que parati!”’ 

In Elam vy. Lewis, p. 610, the point was stirred whether a member of 
the bar was privileged from arrest. ‘The court below had decided that he 
was not. Upon a rehearing in the upper court, Judge Lumkin breaks out 
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with equal patriotism and classical ardor: ‘* A man may be unfortunate, 
but, thank God! he cannot be imprisoned in this State, except for crime. 
A good character is the shield of Zeus; with which an honest man may 
ward off the assaulis of the most hard-hearted creditor. We owe it, 
therefore, to the people at large, as well as to a high-minded and honor- 
able bar, to affirm the judgment of the circuit court.”’ 

It seems that both plaintiff and defendant in this case were attorneys of 
the court, and how the one could eseape from the imputation of ** crime,’ 
or the other from being *‘ hard-hearted *’ under this decision, we do not 
well see. 

On p. 447, The Macon Railroad v. Winn, we find: ‘‘ Our State is un- 

questionably mainly indebted to railroads for the proud pre-eminence which 
she occupies in the Union. And the patriotic and public-spirited men who 
built these roads have sacrificed too much already to be made the victims 
of a blind and vindictive policy. Many of them have been made bank- 
rupts, while the wise and prudent who rail at their privileges and their 
profits, refuse to invest a copper, or to touch even with the tip of their 
finger, the stock in these ‘ monopolies.’ ”’ 
. ln Tindal v. Harkinson, p. 448, a question came up about the court re- 
lieving ** a greenhorn,”’ (as the case found the plaintiff to be), who had 
been ** stuck *’ in a bargain in buying a plantation. Mr. Justice Lumkin 
evidently did his best to relieve the plaintiff, but had to “ give in”’ in the 
following terms: 

‘« The case made by the bill is of doubtful sustainability. (!) Ifmen,under 

the circumstances set forth by the complainant himself, will not take the 
trouble to protect themselves, it is i too much of the courts 'o under- 
take this arduous duty.”” . . . . **T never made but two trades in 
my life that I did not get che ated ; and yet I should have considered my- 
self hi gh culpable, [a greenhorn ’] if I had not shown more diligence 
than Mr. Tindal in guarding myself against imposition. . 6 » 
‘* A man or woman who knows nothing of any business which they y attempt 
to carry on, are [is] not likely to succeed through the agency of subordi- 
nates. If the mistress knows nothing about cookery, the husband may 
make up his mind to eat bad victuals ; if the merchant undertakes to farm 
through an overseer, he may look out for poor crops, however remunerative 
may be the soil. Guano will not save such an one from failure ; and the 
more he gives the business his personal attention, as Mr. ‘Tindal says he 
did, so much the worse. My experience and observation concur in satis- 
fying me, that lawyers and merchants make excellent presidents of agri- 
cultural societies, but very indifferent practical planters. Physicians are 
more successful. I leave others to account for it.”’ 

As to cotton factories, the judge has a greater distrust of his judgment. 
In Coweta Manuf. Company v. Rogers, p. 420, he exclaims: ‘* Who will 
undertake to swear that a cotton factory in Georgia will pay expenses, 
much less [more *] yield a certain amount of net profits, for any given pe- 
riod? What a conflicting opinion and experience would such a question 
ee «kk me OS 

On slavery, of course, the learned judge is direct and emphatic: ‘‘ For 
myself, I utterly repudiate the whole current of decisions, English and 
Northern, from Sommerset’s case down to the present time, which hold that 
the bare removal] of a slave to a free country, either by way of transit in 
travelling, or the convenience of temporary sojourn, will give freedom to 
the slave. African slavery, may in the rhapsodical language of British 
jurists, be inconsistent with the genius of their Constitution. If so, it is 
the only species of slavery thatis.”” . . . . ‘* Jt was not necessary 
to the maintenance of any local policy, that the Northern States, in the 
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exercise of their undoubted right to abolish slavery, should have held that 
citizens of the slave States were thereby prevented from coming among 
them, or passing through them with their families and servants. Prior to 
1836, the courts even in Massachusetts had made no such decision. ‘This 
fungus has been engrafted upon their codes by the foul and fell spirit of 
modern fanaticism.’’ 

This being the ** fanaticism”’ of Chief Justice Shaw and his associates, 
now comes the ** sober second thought ’’ of Mr. Justice Lumkin: 

** Slavery is a cherished institution in Georgia ; founded in the consti- 
tution and laws of the United States; in her own constitution and laws, 
and guarded, protected and defended by the whole spirit of her legisla- 
tion ; approved by her people ; intimately interwoven with her present 
and permanent prosperity. Her interests, her feelings, her judgment and 
her- conscience — not to say her very existence — alike conspire to sustain 
and perpetuate it.”’ 

We add a few examples of grammar and spelling. 

On p. 595, Thompson v. Richards, Judge Lumkin says for the court : 
** It is straining pretty hard perhaps, to adopt the 32 Henry VIII. ina 
new country like this has been.”’ 

On p. 104, Epps v. The State, it is said that ** a juror was si¢ down for 
cause by Mr. Cobb.”’ 

On p. 241, Mr. James Smith, who writes his own will, begins it with : 
** 1] James Sinith, walls and devise,’’ and repeats this choice grammatical 
conjugation some twenty times. On p. 240, he makes who’s as the pos- 
sessive case of who. ‘This same testator, who seems to have designed to 
propitiate heaven in his dying moments, by emancipating after his death 
one in ten of the issue of his slaves thereafter to be born, (a provision 
which the court held to be void as repugnant to the rights of property in 
the parent slaves), affords the following choice specimen of education. 
‘*] James Smith, bearing in mind the past blessings a kind Providence 
has afforded me from the success of labor and culture of this said 
estate, and in anticipation of the future bearing testimony to the fact 
from the same care and attention, a safe calculation can be made of an 
average crop from ten to twelve thousand bushels rice be annually caleu- 
lated on, (provideutial visitations excepted) thus, the amount of $9000 
might, be annually expected, for all of the above arrangement.” 

On p. 615, Costly v. The State, a doctor learnedly and lucidly says of a 
post mortem examination, ‘‘ on opening the chest it was found filled with 
a sort of sanguinous fluid, which might be called a bloody puss.”’ Bloody 
indeed must be that puss which could take up such an abode. In the 
same case, p.616, we get a new idea of the word *‘rocking.”’ ‘* Prisoner 


had aceused Kent of rocking his house some time before that’? . . . 
‘* prisoner threw a rock at ~ deceased, but did not hit him with the first 
rock.’’ To be rocked in the cradle, must, we should think, be a little 


dangerous to the very young children. 

We strongly recommend to our readers the perusal of the whole of the 
two last cases, as illustrative of a kind of life which may be new to them. 

We conclude with a definition, for which we are indebted to one of the 
side judges 

‘A partnership is two or more persons who occupy towards each other 
the relation of partners.’’ Chambers v. Jeffers, p. 85. We would say to 
our student readers — ** When seen make a note of this.” 
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Reports or Cases ARGUED AND DETERMINED IN THE Court or Common 
Pieas ror THe City anp County or New York, wita Notes, Rerer- 
ENCES, AND AN InpEx. By E. Detarietp Situ, Counsellor at Law. 
New York: Lewis and Blood. 1858. pp. 1083. 

Tuts volume comprises the most important decisions of the N. Y. Com- 
mon Pleas for the period beginning with April, and ending with December 
1854. ‘The opinions are chiefly by Judges Ingraham, Daly and Woodruff. 
Judge Woodruff is now justice of the Superior Court of the City of New 
York. Judge Ingraham took his seat on the bench of the Supreme Court 
at the commencement of the present year. 

The Cormmon Pleas is co-ordinate in jurisdiction with the Supreme and 
Superior Courts, and is at the same time the court of appeals from all the 
courts of inferior civil jurisdiction in the City of New York. These are 
the District Courts and the Marine Court. ‘The District Courts are six in 
number, and correspond somewhat to courts of justices of the peace. The 
Marine Court is a curious phenomenon, and there is scarcely a more jug- 
gling problem in practice for New York lawyers, than the question as to 
whether the Marine Court is a court of record. Its title in no wise 
designates its character. For its jurisdiction is not confined to causes 
arising between master and mariner, but extends to almost all common law 
actions, where the title to real estate is not involved, and where the dam- 
ages claimed do not exceed five hundred do}lars. ‘There are three judges 
of the Marine Court. 

About seventy-five cases in the present volume consist of appeals from 
these courts. ‘Che Common Pleas has also exclusive jurisdiction in pro- 
ceedings under the Mechanics’ lien law, and the decisions under this 
head are brought down to July 1857. 

The present volume is particularly worthy of recommendation for the 
reason that it consists exclusively of general term decisions, or of special 
term decisions that have been affirmed at general term. The practice of 
publishing decisions at chambers or special term before they have been re- 
viewed on appeal, has become a great evil in the State of New York. 

The cases of most general interest in this volume, are those of The Fire 
Department of the City of New York v. Noble et al., and Wright et al., 
p. 440, 453. By the act of the legislature of the State of New York 
passed in 1837, as amended in 1849, the agent of every individual or asso- 
ciation of individuals, not incorporated by the laws of that State, was re- 
quired to pay to the treasurer of the Fire Department in the City of New 
York, for the use of that department, a per centage of all premiums of 
insurance efiected by such agent in that city, and prohibiting him from 
making or procuring such insurance until he should have executed a bond 
with sureties, securing an accounting of premiums received, and the pay- 
ment of the per centage. ‘These statutes have been pronounced constitu- 
tional, (in the cases just cited), as contravening neither that section of the 
Constitution of the United States, which provides that the citizens of each 
State shall be entitled to all the privileges and immunities of citizens of the 
several States, nor that section which forbids the taking of private property 
for public use, without just compensation. The decisions of the Common 
Pleas in the cases has been affirmed by the Court of Appeals. It is under- 
stood however, that the question may be carried to the Supreme Court of 


the United States. 
VOL. X.—NO. XII. —- NEW SERIES. 60 











710 Notices of New Publications. 


ComMENTARIES ON THE CriminaL Law. By Joe Prentiss Bisuop. 
Vol. Il. Boston: Little, Brown & Co. 1858. 


The work of Mr. Bishop on criminal law, of which this is the second 
volume, is one of the most able and comprehensive books on this subject 
that have yet appeared. It is written in a simple, natural, and flowing 
style, very free from technicalities, and easily understood. It is nota 
mere digest of the cases, but a treatise upon the various crimes, prepared 
afier a careful and Jaborious study of the authorities, and a thoughtful 
consideration of the principles contained in them. Great learning and 
patient labor have united in its composition. ‘The definitions are original 
and exact, and the discussion of legal questions is vigorous and acute. 
‘There may be other treatises on the same subject equally full in the cita- 
tion of authorities; we know of none in which the principles of the crim- 
inal law are so well unfolded and illustrated. 

Mr. Bishop has also printed and circulated a brief pamphlet, containing 
a reply to a criticism of the first volume of his work, published at the 
time in a New York newspaper, and to an ambiguous and covert attack 
upon his book, which appeared in a literary notice in the American Law 
Register. We have a very indistinct recollection of the newspaper criticism 
and though the thought struck us at the time that the allusion in the Law 
Register was intended for Mr. Bishop, it was a momentary reflection ahd 
had long since passed away. Mr. Bishop's book is the best answer to the 
charge of plagiarism, insinuated in the Law Register’s notice. Noone who 
reads his book can find any honest pretext to accuse him of being a copyist 
of other men’s writings, or a spoiler of their labors. We have no recollec- 
tion of any personality in the newspaper criticism ; which we deemed at the 
time unfair and onesided, but not without its grain of truth. We think 
his publishers were right in their opinion, that these pages of the pamphlet 
should not be included in his published volume. A personal controversy 
finds no place in a law book, and is beneath the dignity of a grave pro- 
fessional work. It is not by the merits or demerits of such a controversy 
that the book is to be judged, or because written by this or that man that 
it will be read and consulted. Its intrinsic merit as a scientific treatise or 
as a help and guide to the reports, alone give it value. Mr. Bishop’s 
hooks are already so wel] established, and his reputation as a legal writer 
rests on so firm grounds, that he need not fear any permanent injury from 
such attacks. 


Reports or Cases ARGUED AND DETERMINED IN THE CourT or CHANCERY, 
AND ON APPEAL IN THE CourT or Errors anpD APPEALS IN THE STATE 
or New Jersey Jonun P. Stockton, Reporter. Vol. II. Trenton: 
Printed by Phillips & Boswell. 1858. pp. 626. 


We are indebted for a copy of this work to the accomplished reporter of 
the decisions which it records. By far the greater number of decisions are 
by the Hon. Benjamin Williamson, Chancellor of the State of New Jersey, 
and they are marked by sufficient learning, and what is better, by sound 
sense, good reasoning, and just discrimination. ‘The work of the reporter 
is well done, and without that redundancy of statement, which has become 
the crying evil of our law books. It is a useful and valuable volume. 











Obituary Notice. 


Obituary Notice. 


Sir Wma. Henry Maute, Kyt.—Jan. 16, at Hyde-park-gardens, 
aged 69, the Right Hon. Sin Wu. Henry Mavte, Kot. 

The deceased was a Fellow of Trinity College, Cambridge ; senior 
wrangler and first Smith’s prizeman in 1810; led the Oxford circuit for 
many years; was M. P. for Carlow from 1837 to 1839; was appointed a 
Justice of the Court of Common Pleas, which he resigned in 1856, and was 
succeeded by Mr. Justice Willes. He never held the situation of Attorney 
or Solicitor-General, but was Q. C. when he was raised to the bench. 
He was made a privy councillor in 1855. The deceased was a ‘* Whig 
and something more,’ and was a stanch supporter of the government 
during the short period he was in Parliament. 

At Cambridge, the late Sir William underwent two examinations in 
a year, in which the late Archdeacon Hodson and Archbishop Musgrave 
were among the wranglers, and Baron Platt among the Junior Optimes. 
Though he did not take honors in it he was one of the readiest classics of 
the day, and ‘ universal’ in every branch of literature. But, as is not the 
case too frequently with high University prizemen, he submitted his neck 
manfully to the yoke when he became ‘a sad apprentice of the law,’ and 
acted in full up to the truth of the adage, that she is a jealous mistress who 
will bear no rival near her throne. Hence he did not yawn over his 
‘ Chitty 


; 


in chambers, as more degenerate students have done, and the 
Oxford Circuit solicitors discovered, ere long, that a brilliant and yet a safe 
‘stuff’ was sketching magistrates on blotting-paper, or writing squibs in 
the back benches, when he was worthy of far better things. ‘ Maule and 
Selwyn’s Reports,’ however, first set the seal on his legal career. The 
love of Greek epigrams tinctured his style on the bench, and his judgments 
were always terse and trenchant to the highest degree. When the ‘ heavy 
blacks’ of the Common Pleas turned drowsy, as is their custom of an after- 
noon, a smile would light up his shaggy eyebrows, and he would hurl a 
polished joke amongst them, which would make._them ail look alive again. 
At times, however, in criminal appeal cases of a certain nature, his jokes 
and illustrations were hardly quite comme il faut, and sad was the horror 
at the Chief Baron thereat. His most elaborate piece of satire was his 
memorable mock explanation of the old law of divorce to a poor man who 
wanted to get rid of a bad wife, and the few sentences in which it was 
embodied were worthy of Rabelais himself. ‘'The whole expense will be 
only worth £1,800,’ were the closing words. This wondrous bit of irony 
may almost be regarded as the germ from which the improvement of the 
law eventually sprang ; but the eloquent tongue which uttered it was 
placed in the ‘last silence of the coffin’ on the very day that the first 
decree under the new act was pronounced by one who for fourteen years 
was his learned ‘brother’ in the Common Pleas. A saying is also 
attributed to the deceased, when worn out with the dull prosings of certain 
counsel: —* There is only one thing for me to do. I must drink a 
quart of porter in future, to level my wits down to theirs.” Still, with all 
this pride of intellect, he was by no means a brow-beating judge, although 
towards the last few months of his career, when pestered by criminal cases 
at the Old Bailey, (a species of practice which sorely tried his patience), 
and hardly able to sit for pain, he attacked witnesses, counsel, and every 
one in a voice of thunder, worthy of a Jeffreys. The only wonder was, 
how, with such heavy infirmities upon him, he could have remained at his 
post so long; and latterly he made things as light as possible by nearly 
always going the Midland Circuit—a cushion upon which the seniors in- 
variably desire to lay their heads, as it takes but three weeks, or only half 
that occupied by the Northern, to which the younger judges are assigned. 
— Gentleman’s Magazine. 
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Name of Insolvent, Residence. [° mmencement of Name of Judge. 
Pr Lee i ngs. 
Alexander, Jabez Haverhill, Feb. 6, Henry B. Fernaid. 
Bacon, Joseph H. Natick, “< 13, L. J. Fletcher. 
Batcheller, Henry C. Sutton, | “6 8, W. W. Rice. 
Blanchard, Charlies H. (ay) Charlestown, ;} & 18, L. J. Fletcher. 
Boole, Anna Boston, s 23, Isaac Ames. 
Bowen, Henry M. Boston, “ 46, Isaac Ames. 
Bradley, Osgood Worcester, , * : i W. W. Rice. 
Choate, Thomas B Fitchburg, | 66 12, W. W. Rice. 
Cummings, Sally C. Chelsea, ;  «& l, Isanc Ames. 
Dean, Lyman Spencer, ; « 4g, iW.W Rice. 
hes ol M. (b) Natick, ;} & 26, L. J. Fletcher. 
Flagz, Samuel B. Needham, s 639, Francia Hilliard. 
Fobes, Henry | Dorchester, “« 9, Fravcis Hilliard. 
Frye, Edward A. Boston, = Isaac Ames. 
Gale, Hezekiah C. Cambridge, > & L. J. Fletcher. 
Gilson, Joseph [. (a) Charlestown, . * = L. J. Fletcher. 
Griffin, Walton Boston, “ 19, Isaac Ames. 
Hanscom, Nathaniel H. Bestou, | “ 8, Isanc Ames. 
Hathaway, Leonidas Dartmouth, “ 97, Joshua C. Stone, 
Haynes, Thomas E. (c) Boston, ; «© 23, Isaac Ames. 
Hobbs, James W. Boston, “ 12, Isaac Ames. 
Hoit, Lora B. Hardwick, we” W. W. Rice. 
Huse, ‘l'imothy, Haverhill, | 95, Henry B. Fernald. 
Huston, John Boston, << 17, Isaac Ames. 
Jennings, Levi Somerville, ; «=e L.. J. Fletcher. 
Keting, John Petersham, ; « g, W. W. Rice. 
Knapp, Gilbert C. Worcester, }  « 10, Ww. W. Rice. 
Lawler, Thomas | Worcester, ; * @, W. W. Rice. 
Leonard, Cyrus |Foxborough, ; «& Francis Hilliard. 
Loker, William Wayland, | s 19, iL. J. Fletcher 
Lovering, Willard |Tauuton, | * Joshua C, Stone, 
Magee, Mary Anne (d) Lynn, Ee, 24, Henry B. Fernald. 
Maguire, George Lowell, Jan. 27, L. J. Fletcher. 
Mann, Charles G. |Sharon, Feb, 22, Francis Hilliard. 
Merrifield, Wm. T. Worcester, } < 16, W. W. Rice. 
Merritt, Ezekiel Mansfield, <s 1, Joshua C. Stone, 
Miller, George Waltham, | “ 11, L. J. Fletcher. 
Morse, Simon West Boylston, ; «© 16, W. W Rice. 
Niles, Daniel H. Braintree, a Francis Hilliard. 
Paul, Edwin M. Somerville, ; - © L, J. Fletcher. 
Perry, Edward L. Worcester, = W. W. Rice. 
Pierce, Wm. H. Dorchester, ; @ © Francis Hilliard. 
Pinkham, Henry V. Cheleea, ; @* Isaac Ames. 
Richardson, Frank D. Lawrence, } $s 39, isaac Ames 
Richardson, William Chelsea, | * @, Isaac Ames. 
Robertson, Charles A. Cambridge, . @ FL L. J. Fletcher. 
Schwaar, Charles F. F. (c) Boston, ; * & isaac Ames. 
Scott, Anne (d) Lynn, ; © MS, Henry B. Fernald. 
Smith, Benjamin A. Boston, | = & Isaac Ames. 
Steere, Marquis D. F. Uxbridge, “« 69, W. W. Rice. 
Stone, Henry D. Worcester, a. * & W. W. Rice. 
Tay, John R. Worcester, ; &@ W. W. Rice. 
Warren, Varnum Boston, <« 2, Isaac Ames. 
Webber, Stephen B. Boston, “ 6, Isaac Ames. 
Wright, Selvina Barre, aaa. * W. W. Rice. 
(a) Blanchard & Gilson. (b) Asa Felch & Son. 


(c) Haynes & Sch waar, (7) Magee & Scott. 





